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The federal government requires that we send you these two documents from the
Federal Register. They contain the request for and the granting of a prohibited
transaction exemption applicable to the TIAA Real Estate Account.



[ Federal Register: April 4, 1996 (Volunme 61, Nunmber 66)]

Teachers I nsurance and Annuity Association of Anerica (TIAA), Located
in New York, New York

[ Application No. D-09915]
Pr oposed Exenption

The Departnent is considering granting an exenption under the
authority of section 408(a) of the Act and section 4975(c)(2) of the
Code and in accordance with the procedures set forth in 29 CFR Part
2570, Subpart B (55 FR 32836, 32847, August 10, 1990).

Section |--Exenption for Certain Transactions |Involving the Purchase
and Sale of Certain Units in a Real Estate Separate Account by TIAA

If the exenption is granted, the restrictions of sections 406(a),
406(b) (1) and 406(b)(2) of the Act and the sanctions resulting fromthe
application of section 4975 of the Code, by reason of section
4975(c) (1) (A) through (E) of the Code shall not apply, effective
Oct ober 2, 1995, to the transactions described below, if each of the
conditions set forth in

Section Il have been satisfied:

(a) the purchase by TIAA of certain units (the Liquidity Units), as
defined in Section IV(g) below, in a real estate separate account
establ i shed and operated by TIAA (the Separate Account), as defined in
Section I'V(l) below, in the event of net withdrawals fromthe Separate
Account; and

(b) the sale of Liquidity Units of the Separate Account by TIAA in
the event of net contributions to the Separate Account.

Section Il--Exenption for the Purchase of Liquidity Units owned by TIAA
in the Separate Account In Connection with a Decrease in TIAA' s
Participation in the Separate Account under Certain G rcunstances

If the exenption is granted, the restrictions of section 406(a),
406(b) (1) and 406(b)(2) of the Act and the sanctions resulting fromthe
application of section 4975 of the Code, by reason of section
4975(c) (1) (A) through (E) of the Code shall not apply, effective
Cctober 2, 1995, to: (a) the use of cash flow fromthe Separate Account
(the Cash Flow), as defined in Section IV(d) below (b) the use of
l[iquid investnments in the Separate Account; or (c) the use of the
proceeds fromthe sale of certain properties (the Properties), as
defined in Section IV(i) bel ow, owned by the Separate Account, for the
pur pose of purchasing Liquidity Units in the Separate Account from Tl AA
in connection with a decrease in the participation by TIAAin the
Separate Account after the trigger point (the Trigger Point), as
defined in Section IV(o) bel ow, has been reached or during the w nd
down period of the Separate Account (the Wnd Down), as defined in
Section IV(q) below, provided that the conditions set forth in Section
1l have been satisfied. <SUP>8

\8\ For purposes of this proposed exenption references to
specific provisions of Title I of the Act, unless otherw se
specified, refer also to the correspondi ng provisions of the Code.



Section |Il1--Ceneral Conditions

The exenption is conditioned upon the adherence by TIAA to the
material facts and representations described in this notice of proposed
exenption (the Notice) and upon satisfaction of the follow ng
requi rements:

(a) The decision to elect to add the Separate Account as an
addi ti onal pension funding option for enpl oyee benefit plans (the Plan
or Plans), as defined in Section IV(h) below, which invest in the
Separate Account has been and is made by the fiduciaries of such Pl ans
(the Fiduciary or Fiduciaries), as defined in Section IV(e) bel ow, or
in the case of a contract between TIAA and a suppl enental retirement
account (SRA) or an individual retirenment account (IRA), the decision
to elect to add the Separate Account as an additional pension funding
option to a SRA or an I RA has been and is made by the participant in
such SRA or IRA, if the Fiduciaries of the Plans and the IRA and SRA
participants are unrelated to TIAA and its affiliates (the Affiliates
or Affiliate), as defined in Section |IV(b) bel ow

(b) Each of the Properties in the Separate Account has been and is
val ued at |east annually by an independent, qualified appraiser

(c) Except as otherw se specified below in paragraph (c)(10) of
this Section Ill, prior to investnment of funds in the Separate Account
by any participant in a Plan (the Participant or Participants) (and, if
applicable, by any of the Plans) which participate in the Separate
Account, TIAA has furnished and will furnish to the Fiduciaries of such
Plans and, in the case of a contract between TIAA and a SRA or an |IRA
to the participant in such SRA or IRA, the follow ng information:

(1) a copy of the nost recent prospectus for the Separate Account,
the nost recent quarterly and other financial reports for the Separate
Account filed with the Securities and Exchange Conm ssion (SEC), and
the nost recent copy of any suppl enental schedul e of information
publications, or ancillary materials which have been nmade available to
Pl an Sponsors or Participants invested in the Separate Account;

(2) full disclosure concerning the investnment guidelines,
structure, manner of operation, and adm nistration of the Separate
Account; the method of valuation applicable to accunulation units (the
Accumul ation Units), as defined in Section |IV(a) below, and the nethod
of valuation of the Properties, and all other assets owned by the
Separate Account;

(3) a witten description of potential conflicts of interest that
may result from TIAA's acquisition, purchase, retention, redenption, or
sal e of Accurmul ation Units in the Separate Account;

(4) the rules and procedures for w thdrawal, transfer, redenption
di stribution, and payout applicable throughout the termof the Separate
Account to TIAA to individual Participants (and, if applicable, to
Pl ans) which participate in the Separate Account;

(5) the expense and fee provisions of the Separate Account
(including but not limted to a description of any services rendered by
TI AA, a schedul e of fees for such services, and an estimate of the
amount of fees to be paid by the Separate Account annually);

(6) alist of all assets in the Separate Account, as of the end of
the nost recent fiscal period of the Separate Account, and a list of
the Properties which the Separate Account acquired or sold within
twel ve nonths prior to the end of the nost recent fiscal period of the



Separ ate Account;

(7) the appropriate financial statenents pertaining to the Separate
Account (including but not limted to the nost recent audited annua
report, incone statenent, and bal ance sheet on the Separate Account);

(8) copies of the nost recent reports on the Separate Account,
including but not Iimted to information relating the value of units in
the Separate Account (the Units), as defined in Section |IV(p) bel ow
and the quarterly return for the Separate Account, and the nost recent
quarterly updates of the valuation of the Separate Account (including a
list of the holdings of the Separate Account during the period);

(9) any reasonably available information which TIAA believes to be
necessary, or which any fiduciary of a plan or any sponsor of a plan
reasonabl y
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requests in order to determ ne whether such plan should elect to add

t he Separate Account as an additional pension funding option for the
benefit of participants (or, if applicable, for such plan), or, in the
case of a contract between TIAA and a SRA or an IRA, which the
participant in such SRA or | RA reasonably requests in order to
determine if he or she should elect to add the Separate Account as an
addi ti onal pension funding option under such SRA or |IRA contract with
TI AA; and

(10) upon publication of this Notice, a copy of such Notice, as it
appears in the Federal Register, shall be provided to the Fiduciaries
of the Plans, to the sponsors of the Plans (the Plan Sponsors or Plan
Sponsor), to the sponsors of any SRA, and to the participants in any
TI AA 1 RA whi ch have elected to add the Separate Account as an
addi ti onal pension funding option and whi ch have been or are invested
in the Separate Account. If this proposed exenption is granted, the
Fi duci aries of the Plans, the Plan Sponsors, the sponsors of any SRA
and the participants in any TIAA I RA which have elected to add the
Separate Account as an additional pension funding option and which have
been or are invested in the Separate Account shall receive upon
publication of a Gant of Exenption (the Grant), a copy of such Gant,
as it appears in the Federal Register. If subsequent to the publication
of the Grant, any fiduciaries of plans, any sponsors of plans, the
sponsors of any SRA, or the participants in any TIAA | RA choose to
elect to add the Separate Account as an additional pension funding
option to enable such plans to invest in the Separate Account, the
fiduciaries of such plans, the sponsors of such plans, the sponsors of
such SRA, and the participants in any such I RA shall be provided, at
least thirty (30) days prior to investment in the Separate Account,
with a copy of both the Notice and the Grant, as such docunents
appear ed upon publication in the Federal Register.

(d) TIAA has nmade and will nake available, within the tinme periods
speci fied bel ow i n subparagraphs (1) through (4) of this paragraph (d),
to the Fiduciaries of the Plans, or in the case of a contract between
TIAA and a SRA or an IRA, to the participant in such SRA or |RA

(1) information relating to the value of the Units in the Separate
Account to be available daily over a toll-free tel ephone nunber and/or
to be distributed in witing to Participants in the Separate Account in
quarterly confirmation statements within five (5) to ten (10) days
after the end of each cal endar quarter

(2) information concerning the quarterly return of the Separate
Account to be available daily over a toll-free tel ephone nunber and/or
to be distributed in witing to Participants in the Separate Account in



quarterly confirmation statements within five (5) to ten (10) days
after the end of each cal endar quarter

(3) a prospectus for the Separate Account to be distributed
annual ly; and

(4) any information or TIAA publication, to be distributed from
time to tine, which TlIAA reasonably believes to be necessary or which
the Fiduciaries request, or in the case of a contract between TIAA and
a SRA or an IRA, which the participant in such SRA or |IRA requests
(including but not limted to quarterly financial reports filed with
the SEC) in order to determ ne whether any Participant in such Plan, or
participant in such SRA or I RA should buy, sell, or continue to hold
the Units in the Separate Account, as defined in Section IV(p) below

(e) An independent, qualified fiduciary (the |Independent
Fi duci ary), as defined in Section IV(f) bel ow, has been appointed prior
to or coincident with the start of operations of the Separate Account
(and is subject to renewal and renoval described herein) whose
responsibilities include, but are not limted to:

(1) reviewing and approving the witten investnment guidelines of
t he Separate Account as established by TIAA, and approvi ng any changes
to such investnent guidelines;

(2) nonitoring whether the Properties acquired by the Separate
Account conformw th the requirenments of such investnent guidelines;

(3) reviewing and approving val uati on procedures for the Separate
Account and approvi ng changes in those procedures;

(4) reviewing and approving the valuation of Units in the Separate
Account and the valuation of Properties held in the Separate Account,
as described in the Summary of Facts and Representations in the Notice;

(5) approving the appointment of all independent, qualified
apprai sers retained by TIAA to perform periodic valuations of the
Properties in the Separate Account;

(6) requiring appraisals in addition to those normally conduct ed,
whenever, the | ndependent Fiduciary believes that the characteristics
of any of the Properties have changed materially, or with respect to
any of the Properties, whenever the |Independent Fiduciary deens an
addi tional appraisal to be necessary or appropriate in order to assure
the correct valuation of the Separate Account;

(7) reviewing the purchases and sales of Units in the Separate
Account by TIAA and the Participants (and, if applicable, by the Plans)
whi ch participate in the Separate Account to assure that the correct
val ues of the Units and of the Separate Account are applied; review ng
the fixed repayment schedul e applicable to the redenption of certain
seed nmoney units (the Seed Money Units), as defined in Section |V(k)
bel ow, as approved by the State of New York Insurance Departnent;
revi ewi ng any exerci se of discretion by TIAA to accelerate the fixed
repaynent schedul e applicable to the redenption of Seed Money Units;
and, approving TIAA' s exercise of discretion only if such accel eration
woul d benefit the Participants in the Separate Account;

(8) after (and, if necessary, during) the Start Up Period, as
defined in Section IV(m below, determ ning the appropriate Trigger
Point, with respect to the ongoi ng ownership by TIAA of Liquidity
Units; establishing a nmethod to inplenment any changes to the Trigger
Poi nt; adjusting the percentage which serves as the Trigger Point;
approving or requiring any reduction of TIAA's interest in the Separate
Account; and, approving the manner in which such reduction of TIAA s
participation in the Separate Account in excess of the Trigger Point is
to be effected,

(9) in the event the Trigger Point is reached, participating and



pl anni ng any program of sales of the assets of the Separate Account,
whi ch woul d include the selection of the Properties to be sold, the
guidelines to be followed in nmaking such sales, and the approval of
such sales, if in the opinion of the Independent Fiduciary, such sales
are desirable at the Trigger Point in order to reduce the ownership by
TIAA of Liquidity Units in the Separate Account or to facilitate the
W nd Down;

(10) supervising the operation of the Separate Account during the
W nd Down of such Separate Account;

(11) during the Wnd Down, planning any program of sales of the
assets of the Separate Account, including the selection of the
Properties to be sold, determining the guidelines to be followed in
maki ng such sal es, and approving the sale of the Properties in the
Separate Account, in the event of the term nation of the Separate
Account, if in the opinion of the Independent Fiduciary, such sales are
desirable to facilitate the Wnd Down; and

(12) reviewi ng any other transactions or matters involving the
Separate Account that are submitted to the

[[ Page 15130]]

| ndependent Fi duci ary by Tl AA and determ ni ng whet her such transactions
or other matters are fair to the Separate Account and in the best

i nterest of the Separate Account.

(f) The exenption is also subject to the condition that the
followi ng transactions involving the Separate Account have not occurred
and wi |l not occur:

(1) participation by the I ndependent Fiduciary, TIAA any Affiliate
of TIAA, TIAA s general account (the General Account), or any other
separate account over which TIAA or its Affiliates has any investnent
control in any joint venture with the Separate Account, or in the
ownership of the Properties of the Separate Account either al one or
together with a joint venture partner

(2) the borrowi ng of funds fromthe Separate Account by the
| ndependent Fiduciary, TIAA any Affiliate of TIAA TIAA s Genera
Account, or any other separate account over which TIAA or its
Affiliates has investnent control, or the lending of funds to the
Separate Account by the Independent Fiduciary, TIAA any Affiliate of
TI AA, TIAA s CGeneral Account, or any other separate account over which
TIAA or its Affiliates has investnent control in order to | everage any
purchase by the Separate Account of any of the Properties, or
ot herw se; and

(3) the acquisition by the Separate Account of any Properties from
or the sale by the Separate Account of any Properties to the
| ndependent Fiduciary, TIAA, any Affiliate of TIAA TIAA s Genera
Account, or any other separate account over which TIAA or its
Affiliates has investnent control

(g) The liquidation of any Accumul ation Units held by a Partici pant
or participating Plan, for which a w thdrawal request is pending, has
not been and will not be del ayed by reason of the redenption of Seed
Money Units held by TIAA, and Tl AA has advanced and w |l al ways advance
funds by purchasing Liquidity Units to fund the w thdrawal requests of
Participants or Plans on a tinely basis;

(h) TIAA nmust maintain for a period of six (6) years fromthe date
of any transaction, the records necessary to enable the persons
described in paragraph (i) of this Section IIl to determ ne whether the
conditions of this exenption have been net. However, a prohibited
transaction will not be considered to have occurred if, due to



ci rcunst ances beyond the control of TIAA and its Affiliates, the
records are lost or destroyed prior to the end of the six-year period,
and no parties in interest, other than TIAA or its Affiliates, shall be
subject to a civil penalty that may be assessed under section 502(i) of
the Act, or to taxes inposed by section 4975(a) and (b) of the Code, if
the records are not nmintained, or are not available for exam nation as
requi red by paragraph (i) bel ow

(i)(1) Except as provided in subparagraph (2) of this paragraph (i)
and notwi t hstandi ng any provision of subsection (a)(2) and (b) of
section 504 of the Act, the records referred to in paragraph (h) of
this Section Il are unconditionally available at their customary
| ocation for exam nation during normal business hours by:

(A) Any duly authorized enpl oyee or representative of the
Departnment of Labor or the Internal Revenue Service;

(B) Any Fiduciary of a Plan which participates in the Separate
Account, or in the case of a contract between TIAA and a SRA or an |IRA
any participant in such SRA or I RA, who has authority to acquire or
di spose of the interests of such SRA or |IRA contract, or any duly
aut hori zed enpl oyee or representative of such Fiduciary of a Plan or
participant in such SRA or |RA

(G Any contributing enployer to any Plan participating in the
Separate Account, or any duly authorized enpl oyee or representative of
such enpl oyer; and

(D) Any Participant or beneficiary of any Plan participating in the
Separate Account, or any duly authorized enpl oyee or representative of
such Participant or beneficiary.

(2) None of the persons described in subparagraphs (1)(B) through
(D) of this paragraph (i) shall be authorized to exam ne the trade
secrets of TIAA or any of its Affiliates, or any of its conmmercial or
financial information which is privileged or confidential.

Section | V--Definitions

For the purpose of this exenption

(a) ~“Accunulation Units'' nmean the units of interest into which
equity participation in the Separate Account is divided during the
accumul ati on phase of the annuity contracts prior to retirenment by a
Partici pant. Seed Money Units, as defined in Section IV(k) bel ow, and
Liquidity Units, as defined in Section IV(g) below, are Accunul ation
Units.

(b) “"Affiliate'' or "“Affiliates'' of TIAA include(s):

(1) any person directly or indirectly, through one or nore
i nternedi aries, controlling, controlled by or under conmon control wth
TI AA.

(2) any officer, director, or enployee of TIAA or of a person
described in paragraph (b)(1) of Section IV, and

(3) any partnership in which TIAA is a partner

(c) “"Control'' means the power to exercise a controlling influence
over the management or policies of a person other than an individual

(d) “"Cash Flow' nmeans: (1) the sumof: (a) incone received by the
Separate Account frominvestments (including dividends and/or interest
fromnon-real estate investnents, and net operating incone, |ess
paynment of capital expenditures and changes in reserves for capita
expendi tures, fromequity real estate investnents); and (b) Partici pant
and Plan contributions (including transfers to the Separate Account)
M NUS (2) the sumof: (a) Separate Account expense charges (including
i nvestment and admi ni strative expenses for nortality and expense



guarantees); and (b) any redenption of Seed Money Units at fair market
val ue.

(e) " Fiduciary'' or "“Fiduciaries'' nean(s) the individua
fiduciary or fiduciaries acting on behalf of each of the Pl ans that
i nvest in the Separate Account.

(f) "~ Independent Fiduciary''--

(1) For purposes of this definition, an |Independent Fiduciary neans
a person who:

(A) Is not an Affiliate of TIAA

(B) Does not have an ownership interest in TIAA or its Affiliates;

(C© Is not a corporation or partnership in which TIAA or any of its
Affiliates has an ownership interest;

(D) I's not a Fiduciary with respect to any Plan which parti ci pates
in the Separate Account;

(E) Has acknow edged in witing acceptance of fiduciary
responsibility; and

(F) Is either:

(i) a business organization which has at |east five (5) years of
experience with respect to conrercial real estate investnents or other
appropri ate experi ence;

(ii) a commttee conprised of three to five individuals who each
have had at least five (5) years of experience with respect to
conmerci al real estate investnents or other appropriate experience; or

(iii) a commttee conprised both of a business organization or
organi zati ons and i ndividual s having the qualifications described in
paragraphs (f)(1)(A) through (E) of Section IV above.

(2) For the purposes of the definition of |Independent Fiduciary, no
organi zati on or individual may serve as |ndependent Fiduciary for the
Separate Account for any fiscal year, if the gross inconme received from
TIAA or its Affiliates by such organization or
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i ndi vidual (or by any partnership or corporation of which such

organi zation or individual is an officer, director, or ten percent

(10% or nore partner or shareholder) for that fiscal year exceeds five
percent (5% of its or his annual gross inconme fromall sources for the
prior fiscal year. If such organization or individual had no incone for
the prior fiscal year, the five percent (5% limtation is applied with
reference to the fiscal year in which such organization or individua
serves as an | ndependent Fiduciary. The income Iimtation includes
services rendered to the Separate Account as |ndependent Fiduciary, as
described in this exenption

(3) No organi zation or individual who is an | ndependent Fiduciary,
and no partnership or corporation of which such organization or
i ndividual is an officer, director, or ten percent (10% or nore
partner or sharehol der, during the period that such organization or
i ndi vi dual serves as an |Independent Fiduciary and continuing for a
period of six (6) nonths after such organization or individual ceases
to be an | ndependent Fiduciary, may

(A) acquire any property fromor sell any property to TIAA its
Affiliates, TIAA' s General Account, or any separate account maintained
by TIAA or its Affiliates, including the Separate Account;

(B) borrow any funds from or lend any funds to TIAA its
Affiliates, TIAA' s General Account, or any separate account maintained
by TIAA or its Affiliates, including the Separate Account;

(O participate in any joint venture with TIAA its Affiliates,

TI AA's CGeneral Account, or any separate account mnaintained by TIAA or



its Affiliates, including the Separate Account, or participate, either
al one or together with a joint venture partner, in the ownership of the
Properties with TIAA its Affiliates, TIAA s General Account, or any
separate account maintained by TIAA or its Affiliates, including the
Separ ate Account; or

(D) negotiate any such transactions, described above in paragraph
(f)(3) (A through (C of Section IV.

(4) No Fiduciary of a Plan or Plan Sponsor which participates in
t he Separate Account or a designee of such Fiduciary, Plan Sponsor, or
Pl an may serve as the |Independent Fiduciary with respect to the
Separ ate Account.

(g) “"Liquidity Units'' nean Accumul ation Units, as defined in
Section |IV(a) above, that are purchased from Participants (or, if
applicable, fromthe Plans who participate in the Separate Account) by
TI AA's CGeneral Account, when the Cash Fl ow of the Separate Account, as
defi ned above in Section IV(d), and liquid investnments of the Separate
Account are insufficient, in order to guarantee liquidity for such
Participants (or, if applicable, for such Plans) who wish to w thdraw
or transfer funds fromthe Separate Account.

(h) " Plan or Plans'' nean(s) an enpl oyee benefit plan or enpl oyee
benefit plans (primarily participant-directed defined contribution
pl ans, but al so sone defined benefit plans) qualified pursuant to
sections 401(a), 403(a), 403(b), 414(d) and 457(b) of the Code, as well
as any TIAA I RA and SRA, as described, respectively, under section 408
and section 403(b) of the Code, which may participate in ownerships of
Units in the Separate Account and which are subject to section 406 of
the Act and/or section 4975 of the Code.

(i) ~“Properties'' nean the geographically dispersed retail and
office buildings, light industrial facilities, and residentia
apartnent space with good operating income (and such other Properties
that may be acquired pursuant to changes in the investment guidelines
for the Separate Account that are approved by the |Independent
Fi duci ary) which TI AA has acquired on behalf of the Participants (and,
if applicable, the Plans) that invest in the Separate Account.

(j) ~~Seed Money'' neans the total ampunt (not to exceed $100
mllion) actually contributed by TIAA's General Account to the Separate
Account for the purpose of acquiring Properties for the Separate
Account. Seed Money will be applied to purchase Accunul ation Units at
the fair market value of those Units at the tinme of purchase.

(k) ~ " Seed Money Units'' nean the Accumul ation Units, as defined in
Section |IV(a) above, that are issued by the Separate Account to TIAA' s
Ceneral Account in exchange for Seed Money, as defined above in Section
IV(j), during the Start Up Period of the Separate Account.

(1) "~ Separate Account'' neans the real estate equity pool ed
separate account invested in by Participants (and, if applicable by
Pl ans), as described herein.

(m "~ "Start Up Period'' neans the period during which repaynent of
TI AA's CGeneral Account of Seed Mney, as defined in Section IV(j)
above, must be made on a fixed repaynment schedul e as approved by the
State of New York Insurance Departrment (NYID). In this regard, the
redenpti on of Seed Money Units by TIAA will begin on the earlier to
occur of:

(1) two (2) years fromthe date on which TIAA first opened the
Separate Account to Participants (and, if applicable, to Plans) for
payi ng premiuns to the Separate Account, or

(2) the date on which the value of the Separate Account first
reaches $200 nillion. Thereafter, at |east 20 percent (20% of the



origi nal nunber of Seed Money Units acquired by TIAA's CGeneral Account
fromthe contribution of Seed Money to the Separate Account are to be
redeened on predeterm ned dates in each year, as established by TIAA
for a period of five (5) years (at fair nmarket val ue based on the val ue
of Accunmul ation Units on the date of each redenption). The exercise of
any discretion by TIAA to accelerate the fixed repaynent schedul e
applicable to the redenption of Seed Money Units is subject to the
advance revi ew and approval of the Independent Fiduciary, and any such
acceleration will not be applied so as to prevent a redenption of Seed
Money Units scheduled to occur on any of the predeterm ned dates during
any year. The Start Up Period will expire when all the Seed Money Units
originally acquired by TIAA' s CGeneral Account fromthe contribution of
Seed Money to the Separate Account have been redeened by Tl AA

(n) " TIAA Pension Plans'' nean certain defined benefit and certain
defined contribution plans maintai ned by TI AA. Anong the defined
contribution plans maintained by TIAA are the TI AA Retirenment Pl an
which is tax-qualified under the Code, and the TIAA Tax-Deferred
Annuity Plan, which is a salary reduction annuity plan, pursuant to
section 403(b) of the Code. Participants in the TIAA Retirenment Plan
and the Tl AA Tax-Deferred Annuity Plan are permitted to invest in the
Separate Account.

(o) " Trigger Point'' nmeans the point, as established by the
| ndependent Fiduciary, at which TIAA's participation in the Separate
Account through the ownership of Liquidity Units is decreased with the
approval of or as required by the Independent Fiduciary, acting on
behal f of the Participants (and, if applicable, the Plans).

(p) ~"Units'' nean the units of interest into which equity
participation in the Separate Account is divided.

(g) " "Wnd Down'' neans the period which begins on the date on
which TIAA notifies all Participants (and, if applicable, all Plans
i nvested in the Separate Account) that TIAA has decided to term nate
t he Separate Account and concludes on the date on which no Accumul ati on
Units are held
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by Participants (or, if applicable, by Plans).

Effective Date: If the proposed exenption is granted, the exenption
will be effective, as of Cctober 2, 1995, the date the Separate Account
was first opened to Participants and Plans for investnent.

Sunmary of Facts and Representations

1. TIAA a non-profit stock life insurance conpany, was founded on
March 18, 1918, by the Carnegi e Foundation for the Advancement of
Teaching. TIAA offers traditional annuities, which guarantee principa
and a specified rate of interest while providing the opportunity for
the crediting of additional amounts. TIAA also offers life insurance,
long-termdisability insurance, and |ong-term care insurance.

TIAA is organized as a corporation under the laws of the State of
New York. Al of the stock of TIAAis held by the TI AA Board of
Overseers, a non-profit New York corporation. The TIAA Board of
Overseers generally nonitors TIAA's affairs to assure that TIAA is
nmeeting its Charter purpose. The Board of Overseers do not directly
supervi se the managenment of TIAA, but they do elect nenmbers of the
Board of Trustees of TIAA, which does exercise such supervision. The
Board of Trustees consists of twenty (20) nenbers, three of whomare
enpl oyees of TI AA



TIAA is the conpani on organi zati on of the Coll ege Retirenent
Equities Fund (CREF). CREF is a non-profit menbership corporation
establ i shed under the |laws of the State of New York in 1952. CREF is
registered with the SEC as an investnent conmpany under the |nvestnent
Conpany Act of 1940. CREF typically offers to Plans individual annuity
contracts with a variety of investment funds. In this regard, CREF
currently offers seven (7) investnment funds, nanely, a stock fund, a
nmoney mar ket fund, a bond fund, a social choice fund, a global equities
fund, an equity index fund, and a growth fund.

As of Decenber 31, 1993, TIAA had approxinmately $67 billion in
assets. As of the same date, the conbi ned assets of TIAA and CREF
totall ed approximately $128 billion. In 1993, TIAA s General Account
contained $7 billion in real estate investnents.

2. It is represented that TlIAA and CREF together formthe principa
retirement annuity funding systemfor education and research
conmunities in the United States. In this regard, TIAA and CREF serve
approximately 1.8 mllion individuals who are enpl oyed at approxi mately
5,500 educational and research institutions. Typically, TIAA and CREF
i ssue individual annuity contracts (and occasionally group annuity
contracts) in order to provide funding for pension plans which are
sponsored by these educational institutions for their enployees.

It is represented that the Plans involved in the proposed
transactions are participant directed defined contribution plans, as
described in section 401(a), 403(a), 403(b), 414(d) and 457(b) of the
Code, as well as any TIAA I RA and SRA, as described, respectively,
under section 408 and section 403(b) of the Code. In addition
participants in certain TlIAA Pension Plans, as defined in Section IV(n)
above, are permtted to invest in the Separate Account.<SUP>9 Furt her
it is represented that less than fifty (50) defined benefit pension
pl ans may al so be involved in the proposed transacti ons.

\9\ It is represented that any acquisition of Units in the
Separ ate Account by plans sponsored by TIAA will not violate section
406(a) or 406(b) of the Act by reason of the statutory exenption
contained in section 408(b)(5) of the Act. The Departnent is
offering no view, herein, as to whether the acquisition by any plans
sponsored by TIAA of Units in the Separate Account is covered by the
statutory exenption provided in section 408(b)(5) of the Act.

3. TIAA anticipates that alnost all of the educational institutions
participating in the TIAA annuity funding systemare interested in
adding a real estate separate account as an endorsed enhancement to
i ndi vidual annuity contracts. For this reason, TIAA established the
Separate Account in which certain Plans covered by the Act and their
partici pants and beneficiaries have invested and will invest.<SUP>10

\ 10\ TI AA has represented its understandi ng that this proposed
exenption, if granted, will apply only to those Plans that are
subj ect to section 406 of the Act and/or section 4975 of the Code.

4. The Separate Account is an open-end commingl ed equity rea
estate separate account which invests eligible retirenent plan assets
primarily in equity real estate, and other real estate related
i nvestments, including nmarketable securities. It is represented that



t he Separate Account has not invested and will not invest in |oans and
| eases to, or securities issued by, TIAAor its Affiliates. The
Separate Account is a separate account, as defined in section (3)(17)
of the Act, and was established and is operated in accordance with
section 4240 of the New York Insurance law. Units in the Separate
Account are registered with the SEC under the Securities Act of 1933.

It is represented that TIAA operates the Separate Account so that it is
not subject to registration as an investment conpany under the

| nvest nent Conpany Act of 1940.

TI AA provi des investnment nanagenent services to the Separate
Account . <SUP>11 As investnent manager to the Separate Account, TIAA is
a fiduciary, within the meani ng of section 3(21)(A) of the Act, with
respect to the assets of the Plans held in the Separate Account, and
therefore, qualifies as a party in interest, pursuant to section
3(14)(A) of the Act, with respect to the Plans which participate in the
Separ ate Account.

\11\ It is represented that TIAA receives fees for serving as
i nvest mrent nmanager of the Separate Account. In this regard, TIAA
anticipates that the total investment managenent fees to
Participants (and, if applicable, to Plans) which invest in the
Separate Account will be in the range of from50 to 75 basis points.
It is represented that the overall expenses charged for the Separate
Account will not exceed a nmaxi mum of 250 basis points. No other fees
or charges are made or will be nade, except for operating expenses
and taxes that are net of gross incone for a specific Property. TIAA
mai ntai ns that statutory exenptions, pursuant of sections 408(b)(2)
or 408(b)(5) of the Act, are available to provide relief for the
fees received by TIAA with respect to the managenent of the Separate
Account. The Departrment is offering no view, herein, as to whether
the recei pt of fees fromthe Separate Account by TIAA is covered by
the statutory exenptions provided in sections 408(b)(2) or 408(b)(5)
of the Act, nor is the Departnent providing any relief herein with
respect to such fees charged by TIAA to the Separate Account.

5. TI AA proposes to operate the Separate Account with a
sufficiently diverse portfolio of Properties to offer to investing
Participants (and, if applicable, to investing Plans). In this regard,
it is anticipated that the Properties acquired by the Separate Account
wi Il be geographically dispersed retail and office buildings, |ight
industrial facilities, and residential apartnment space with good
operating incone. In order to acquire such Properties, TIAA believes
that the Separate Account required an initial contribution of $100
mllion in Seed Money.

Accordingly, on July 3, 1995, TIAA contributed $100 mllion in Seed
Money in a lunp sumto the Separate Account fromits CGeneral Account.
In return for the contribution of Seed Money, TIAA received fromthe
Separate Account, Seed Mney Units representing 100% of the val ue of
the Separate Account at the time of the contribution. Thereafter, TIAA
proposes to redeem Seed Money Units under a fixed repaynment schedul e,
subject to the approval of the NYID. In the opinion of TIAA this
approach woul d permt the Separate Account flexibility to acquire
equity real estate investnents, thereby enhancing the ability of the
Separate Account to generate greater returns sooner for Participants
(and, if applicable, for Plans).
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It is represented that the NYID has approved the redenption by TIAA
of its Seed Money Units to begin on the earlier to occur of: (i) two
years fromthe date (i.e. Cctober 2, 1995) on which TIAA first opened
the Separate Account to Participants (and, if applicable, to Plans) for
payi ng premiuns to the Separate Account, or (ii) the date on which the
val ue of the Separate Account first reaches $200 mllion. Thereafter
it is represented that at |east 20 percent (20% of the original nunber
of Seed Money Units acquired by TIAA's General Account fromthe
contribution of the Seed Money to the Separate Account will be redeened
on predeterm ned dates in each year, as established by TIAA for a
period of five (5) years. In this regard, it is represented that TIAA
will select twel ve dates each year (i.e. the fifteenth day of each
cal endar nmonth, or if such date is not a business day, then the next
foll ow ng day on which TIAA is open for business) on which it wll
redeem one-twel fth of the nunber of Seed Money Units to be redeemed in
that cal endar year in order to satisfy the requirenent that at |east 20
percent (20% of its Seed Money Units is redeenmed annual |l y. <SUP>12

\ 12\ TI AA believes that the anal ysis contained in Advisory
Opi nion 83-38A (July 22, 1983) is applicable to TIAA' s transfer of
the Seed Money to the Separate Account, and to the Separate
Account's redenpti on of Seed Money Units from Tl AA which were
acqui red when TIAA contributed the Seed Money to the Separate
Account. This opinion held that seed noney all ocated to separate
accounts by an insurance conpany in order to aid in the start-up and
managenment of those accounts would not be treated as assets of the
pl ans which invested in the separate accounts, and that the
redenpti on by the insurance conpany of participation units in the
separate accounts would not constitute a violation of the prohibited
transaction provisions of the Act, solely by reason of the transfer
of seed nobney fromthe separate accounts to the insurance conpany's
general account. In this regard, TIAA maintains that simlar
transfers of Seed Money between its Separate Account and its General
Account do not violate section 406(a)(1) (A and (D) or section 406
(b)(1) and (b)(2) of the Act. The Departnent is offering no relief,
herein, for the transfer of the Seed Mney into the Separate Account
or the redenption by the Separate Account of TIAA's Seed Money Units
acquired with the Seed Money, as above described. The Depart nent
notes that Advisory Qpinion 83-38A did not address the situation
i nvol ving the redenption of units of the separate account by the
i nsurance conpany, when, at the sanme time, there were outstanding
requests for withdrawal or transfer by participants (or, if
applicable, plans) invested in the separate account.

Not wi t hst andi ng the fixed repaynment schedul e, described above, TIAA
has discretion to accelerate the redenpti on of Seed Mney Units, but
represents that it will exercise such discretion, subject to the
advance revi ew and approval of the Independent Fiduciary, and only if
such exercise would be in the best interest of the Participants
i nvested in the Separate Account. It is further represented that any
such acceleration will not be applied so as to prevent a redenption of
Seed Money Units scheduled to occur on any of the predeterm ned dates
during any year.

TI AA proposes to redeemthe Seed Money Units at the fair market
val ue of such Units on the date of each redenption. TIAA believes that



the redenption by the General Account of TIAA' s Seed Money Units at the
fair market value of such units on the date redeened is equitable and
appropriate fromthe standpoint of both the General Account and the
Separate Account. In this regard, it is represented that New York

I nsurance law requires TIAA to invest General Account assets in a
prudent fashion. Further, TIAA maintains that Seed Mney, as part of
the General Account, nust be invested for the benefit of those who
depend upon the assets of the General Account to support their
contractual obligations. Accordingly, in the opinion of TIAA the
Ceneral Account nmust share in both the upside and downside ri sks
resulting fromits investment of the Seed Money in the Separate
Account .

TI AA represents that cash to redeemits Seed Money Units at fair
mar ket value will be obtained fromthe foll owi ng sources: (a) Cash Fl ow
fromthe Separate Account; (b) liquid investnents in the Separate
Account; or (c) the proceeds fromthe sale of Properties held by the
Separate Account. TIAA believes this nmethod of redenption of TIAA' s
Seed Money Units will allow the Separate Account to purchase additiona
Properties even during the tinme when the Seed Money initially
contributed by TIAA is being repaid. In the opinion of TIAA the
creation of a nore substantial, nore diverse real estate portfolio in
t he Separate Account benefits Participants (and, if applicable, Plans)
whi ch invest in the Separate Account by achi eving greater investnent
returns.

6. I n accordance with the provisions of the Separate Account, each
Participant (and, if applicable, each Plan) that invests in the
Separate Account is entitled to withdraw or transfer funds fromthe
Separate Account at the current daily fair market value of the Units of
t he Separate Account pursuant to the val uation nmethodol ogy descri bed
bel ow. Payouts to individual Participants are nmade in accordance with
any limtations on the timng and frequency of such payouts which may
be i nposed under applicabl e Plan provisions.

In order to ensure that Participants (and, if applicable, Plans)
may w thdraw or transfer amounts fromthe Separate Account at any tine,
TI AA proposes to guarantee the liquidity of the Separate Account. In
this regard, TIAAwll provide a “safety net'' or " back-up'
liquidity feature to the Separate Account whenever certain sources of
funds in the Separate Account are insufficient to satisfy all of the
requests for withdrawal or for transfer fromthe Separate Account. In
this regard, it is represented that in satisfying withdrawal or
transfer requests fromParticipants (and, if applicable, fromPl ans),
the Separate Account first relies on Cash flow, as defined in Section
I V(d).

If the Cash Fl ow of the Separate Account is not sufficient to fund
such requests, then TIAA |ooks to the liquid investnments in the
Separate Account. It is represented that generally the liquid
i nvestments of the Separate Account are expected to represent from 10
to 25 percent (10% 25% of the assets of the Separate Account and to
i ncl ude Treasury bonds and notes, corporate bonds, noney narket
instruments, collateralized nortgage obligations, shares of real estate
i nvestment trusts, and other real estate related conpanies. Finally, if
the Cash Flow and liquid investnents of the Separate Account are
insufficient, TIAA represents that it will purchase a sufficient nunber
of Liquidity Units, as defined in Section 1V(g), fromthe Separate
Account to fund the request for withdrawal or transfer froman exiting
Participant (or, if applicable, froman exiting Plan).

TI AA recogni zes that, through potential purchases of Liquidity



Units, it may retain an unanticipated |evel of ownership in the
Separate Account. As a result of such purchases, TIAA's interest in the
Separate Account nmay at any time increase beyond a predeterm ned
percentage (i.e. the Trigger Point, as defined in Section IV(0)) of the
total value of the Accumul ation Units of the Separate Account, as
defined in Section IV(a). In the event of such an increase beyond the
Tri gger Point through the purchase of Liquidity Units by TIAA fromthe
Separate Account, TIAA proposes to reduce its holding of Liquidity
Units by selling such Liquidity Units to the Separate Account. In this
regard, cash to purchase Liquidity Units is obtained fromthe follow ng
sources: (a) Cash Flow fromthe Separate Account; (b) liquid
i nvestnments in the Separate Account; or (c) the proceeds fromthe sale
of Properties held by the Separate Account.

7. TIAA retains the authority to term nate the Separate Account and
wi nd down the operation of the Separate Account. It is represented that
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the Wnd Down wi |l begin when TIAA inforns the Participants (and, if
applicable, the Plans) which participate in the Separate Account of its
intention to term nate the Separate Account, and will conclude on the
date on which no Units are held by any of the Participants or Plans

whi ch participate in the Separate Account. Such notification of the
intent to termnate the Separate Account nust be provided in witing by
TI AA at | east one year in advance of the termi nation of the Separate
Account to Participants (and, if applicable, Plans) at their |ast known
addresses in TIAA s business records. It is represented, that for one
year prior to its termnation, the Separate Account will continue to
operate and honor w thdrawal requests fromParticipants (and, if
applicable, Plans). However, no new contributions or transfers from
Participants (and, if applicable, fromPlans) will be permtted into

t he Separate Account during that one-year period.

TI AA has provided rules for the redenption of Units during the Wnd
Down by Participants (and, if applicable, by Plans) which nust be
approved by the Independent Fiduciary prior to becom ng effective. It
is represented that once such rules are approved, TIAA has no
di scretion regarding their application. Under the rules applicable to
Participants, there is no limtation on the anount of w thdrawals
during Wnd Down. Wth respect to any Plan funded with a Tl AA deposit
adm ni stration type group annuity contract, the redenption of
Accurul ation Units is tied to the size of such Plan's interest in the
Separate Account. If the value of the Accumul ation Units held by such a
Plan is equal to or less than $1 mllion on the effective date of the
term nati on of the Separate Account, the entire interest of the Plan
will be redeenmed. If the value of the Accunulation Units held by such
Pl an exceeds $1 mllion on the effective date of the termnation of the
Separate Account, the distribution of the value of the Accunul ation
Units of that Plan will occur pro rata (wth other simlarly situated
Pl ans) over no longer than a twelve (12) nmonth period. It is further
represented that any Participant (and, if applicable, any Plan) may
elect to defer the redenption of Accumul ation Units until all
Properties in the Separate Account are sold. It is represented that
upon termnation and |iquidation of the Separate Account, any
Accumul ation Units held by TIAA will be the last Units redeened, unless
t he I ndependent Fiduciary directs otherw se.

8. In the absence of an exenption, under the circunstances
descri bed above, the transactions which may be deened to violate the
prohi bited transactions provisions of the Act include: (a) the purchase



of Liquidity Units by TIAAto provide liquidity to the Participants
(and, if applicable, to the Plans) which participate in the Separate
Account in the event of net w thdrawals; (b) the purchase of Liquidity
Units by the Separate Account from TIAA in the event of net
contributions to the Separate Account; and (c) the use of Cash Fl ow and
liquid investnments in the Separate Account and proceeds fromthe sale
of Properties owned by the Separate Account in order to generate cash
to purchase TIAA' s Liquidity Units after the Trigger Point has been
exceeded or during the Wnd Down Period. In addition, because cash is
transferred indirectly between the General Account and the Separate
Account, in connection with contributions, withdrawals, and transfers
of Units, such acquisitions or dispositions theoretically could be
viewed as an indirect transfer or use of plan assets between Tl AA and
the Plans and their Participants. TlIAA believes that the nethods of
reducing TIAA's ownership in the Separate Account to a percentage equa
to or below the Trigger Point and the process of increasing and
decreasing TIAA' s interest in the Separate Account through the purchase
or sale of Liquidity Units, involve transactions between the Cenera
Account and the Separate Account which may constitute prohibited
transactions. Accordingly, TIAA requests exenptive relief fromsections
406(a), 406(b)(1) and 406(b)(2) of the Act for the subject

transacti ons.

9. TIAA believes that the requested exenption is in the best
interest of Participants (and, if applicable, Plans) who participate in
the Separate Account. The establishment and operation of the Separate
Account permits Participants in the TlIAA-CREF annuity funding systemto
t ake advantage of val uable investnent opportunities available in rea
estate. In this regard, it is represented that Participants (and, if
applicable, Plans) in the Separate Account are better able to diversify
risk in a mxed asset pension portfolio. Mreover, the Separate Account
is designed to permit unlimted withdrawal and transfer flexibility.
This structure makes it possible for Participants (and, if applicable,
Plans) to invest in real estate which is by nature too illiquid to
permt rapid withdrawal s and transfers. In this regard, TIAA represents
that under no circunstances will the liquidation of any Accumul ation
Units held by a Participant or participating Plan, for which a
wi t hdrawal request is pending, be delayed by reason of the redenption
of Seed Money Units held by TIAA It is represented that TIAA will
al ways advance funds by purchasing Liquidity Units to fund w thdrawal
requests fromParticipants or Plans on a tinely basis.

10. TI AA has adopted a nunmber of safeguards intended to fully
protect the interests of Participants (and, if applicable, Plans) which
invest in the Separate Account. In this regard, the |Independent
Fi duci ary approves and nonitors nearly all material transactions that
occur during the establishnent, operation, and Wnd Down of the
Separate Account. In addition, other procedures have been adopted to
ensure that appropriate valuations and appraisals are made of the Units
and of the assets in the Separate Account. Moreover, TIAA is required
to provide disclosures to participants and to plans that contenpl ate
i nvesting in the Separate Account and is required to provide
Participants, Plan Fiduciaries, and Plan Sponsors access to certain
i nformati on about the Separate Account on a continuing basis.

One such safeguard is the specified valuation rules and procedures
whi ch TI AA and the I ndependent Fiduciary use in the operation of the
Separate Account. In this regard, it is represented that on the day the
Separate Account was established, the initial value of each of the
Accurmul ation Units in the Separate Account was set at $100. Thereafter



t he val ue of one Accumul ation Unit equals the total value of the net
assets of the Separate Account divided by the nunber of outstanding
Accumul ation Units in the Separate Account. It is represented that as
of Cctober 2, 1995, when the Separate Account was opened for investnent
by Participants (and, if applicable, Plans), the value of a Unit was
$101. 25.

In order to calculate the value of an Accumul ation Unit, each of
the Properties held in the Separate Account is valued at its initia
price. Thereafter, each of the Properties is valued annually (the
Annual Apprai sal s) by an independent, qualified appraiser. TIAAis
responsi bl e for designating one or nore independent appraisers, subject
to the approval of the Independent Fiduciary, to performsuch Annua
Appr ai sal s.

It is represented that the Annual Appraisals are conducted during
an assigned valuation nonth for each Property. Each assigned val uation
month is chosen with the intent to schedul e the independent appraisals
in as even a pattern as is practical over the course of a cal endar
year. It is represented that the |ndependent
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Fiduciary is involved in the assignment of each valuation nmonth and any
alternative thereto.

It is represented that procedures are in place to obtain
i ndependent appraisals of the Properties and to ensure the integrity of
the valuation of the assets of the Separate Account. In this regard, it
is represented that the portfolio manager of the Separate Account has
no contact with the i ndependent appraisers of the Properties. |nstead,
asset managers for the Separate Account, who are responsible for the
| easing strategy and capital inprovenent programfor each of the
Properties and for oversight of the performance of third-party property
manager s, convey informati on about the Properties to the independent
appraisers. In addition, TIAA s appraisal group, which reports directly
to the Senior Vice President of TIAA's Mortgage & Real Estate Division
is responsible for conmunicating with the independent appraisers on an
ongoi ng basis, and for review ng draft appraisals in order to recomrend
corrections of msinformati on and obvious errors, such as mat hematica
cal cul ati ons.

It is represented that the i ndependent appraisers have the fina
authority in the preparation of the Annual Appraisals. In this regard,
in preparing the Annual Appraisals of the Properties in the Separate
Account, the independent appraiser(s) take into account appropriate
val uati on met hodol ogi es whi ch may incl ude repl acenent cost, conparable
costs, conparabl e sales, discounted cash flow, current and projected
occupancy |l evels, market conditions, and the condition of the Property
where appropriate. The cost of the Annual Appraisals, and any ot her
apprai sal s as necessary, are reflected in the investnent nanagenent fee
charged to the Separate Account. Once prepared, it is represented that
t he I ndependent Fi duciary receives copies of the Annual Appraisals
whi ch are subject to the Independent Fiduciary's review and approval

The Annual Appraisals, as approved by the | ndependent Fiduciary,
are updated at |east once every three (3) nmonths by the staff of TIAA
(the Quarterly Updates) and will be updated nore frequently shoul d
events occur whi ch have an inpact on the value of any Property. TIAA
takes into consideration the current rate of interest and inflation
occupancy |l evels, cash flow, regional and | ocal market conditions, and
ot her relevant factors, including such other appraisal tools and
met hodol ogi es as in TIAA's judgnment are deemed reasonabl e, prudent, and



appropriate. It is represented that the Quarterly Updates are subject
to approval by the Independent Fiduciary and are effective as of the
quarterly anniversary of the Annual Appraisals. If at any tine between
Quarterly Updates or between Quarterly Updates and the Annua
Apprai sals, an event occurs which inpacts the value of any of the
Properties, TIAAw Il review such inmpact on value. It is represented
that the I ndependent Fiduciary receives copies of the interna
appraisals for review and any change in the value of a Property is
subject to the approval of the Independent Fiduciary. In addition, the
| ndependent Fiduciary has the authority to require an i ndependent
appr ai sal whenever necessary. In that circunstance, the |Independent
Fi duci ary woul d sel ect such i ndependent appraiser, who woul d be deened
approved by TIAA, if TIAA does not object within fourteen (14) days
thereof. If TIAA does not object to the |Independent Fiduciary's choice,
then the independent appraiser will be retain to performthe appraisal
If TIAA objects to the I ndependent Fiduciary choice, the |Independent
Fi duciary will choose another independent appraiser. Further, the
| ndependent Fiduciary is authorized to select the appropriate value in
the event any appraisals of Properties performed by TIAA conflict with
t hose prepared by independent third party appraisers or a conflict
ari ses between different appraisals each of which was prepared by an
i ndependent appr ai ser.

In addition to updating and review ng the val ues of the Properties,
TI AA cal cul ates daily accruals (the Daily Accruals) for the recognition
of income and expenses of the Properties in the Separate Account. It is
represented that such Daily Accruals are based on the projected net
nmont hly operating income or |oss for each of the Properties divided by
t he nunber of days in the month. The projected net nonthly operating
i nconme or |loss for each of the Properties is based on occupancy and
rental information, anticipated expenses and other information. In this
regard, it is represented that the Daily Accruals are nodified as
actual performance is determ ned and projected anounts change. The
I ndependent Fiduciary is responsible for review ng and approving the
met hodol ogy to cal cul ate such Daily Accruals and for nonitoring the
recurring calculation of such Daily Accruals. The | ndependent
Fi duci ary's duties al so include observing the nethodol ogy and anal yzi ng
the cal cul ations enployed by TIAAin arriving at the Unit val ue set by
the Daily Accruals and by the ongoing nonthly reviews of the val ue of
the Properties.

It is represented that all of the valuation procedures utilized by
TI AA regardi ng the value of Properties in the Separate Account, as well
as any other investnments in the Separate Account, are subject to the
nmoni toring and approval of the Independent Fiduciary. In this regard,
non-real estate assets of the Separate Account are generally liquid
i nvestments. For public market securities, TIAA calcul ates the val ue of
the assets as of the close of every valuation day. It is represented
that TI AA generally uses narket quotations or independent pricing
services to value securities and other investnments of the Separate
Account. If market quotations or independent pricing services are not
readily available, and for "~“non-public market assets'' (e.g.
nortgages), TlIAA uses the fair market val ue of such assets, as
determined in good faith by TIAA It is represented that as of February
29, 1996, there are no "~ "non-public nmarket assets'' in the Separate
Account. In this regard, TIAA represents that while there is no nmaxi mum
percentage limtation on the anount of "~ non-public market assets,'
TI AA does not anticipate that the Separate Account will invest in a
significant percentage of such assets.



It is represented that TIAA s valuations are subject to exam nation
every five (5) years by the New York State | nsurance Departnent.
Further, the Separate Account is audited periodically by TIAA s
i nternal auditor and annual ly by an independent outside auditor
currently the firmof Deloitte & Touche LLP (Deloitte). As part of its
audit, Deloitte exam nes sanples of valuations perforned by TIAA
i ncl udi ng val uati ons of assets for which there is no readily
ascertai nabl e market value. In addition, Deloitte is responsible for
det er mi ni ng whet her the valuati on nmethods used by TIAA are in
accordance with generally accepted accounting principles.

It is represented that TIAAwill not alter its valuation
met hodol ogy wi t hout the approval of the |Independent Fiduciary and that
all valuations of investments of the Separate Account are subject to
revi ew and approval by the Independent Fiduciary. Further, wthout the
prior approval of the Independent Fiduciary, TIAAis not permtted to
alter any valuation, which results in an increase or decrease of: (a)
nore than 6 percent (6% of the value of any of the Properties in the
Separate Account since the | ast independent Annual Appraisal; or (b)
nore than 2 percent (2% of the value of the Separate Account since the
prior nmonth; or (c) nore than 4 percent (4% in the
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val ue of the Separate Account within any cal endar quarter. In addition
to these percentage limtations, it is represented that any adjustnents
to the value of the Properties which are made by TIAA during the first
three (3) nonths after receipt of an Annual Appraisal prepared by an

i ndependent, qualified appraiser, are subject to the review and
approval of the Independent Fiduciary.

11. It is represented that the proposed exenption is feasible in
that it inmposes no continuing adm nistrative burden on the Departnent,
because the I ndependent Fiduciary is responsible for nonitoring and
approving all significant transactions relating to the establishment
and operation of the Separate Account. In this regard, anong ot her
t hi ngs, the |Independent Fiduciary nust review and approve prior to
adoption, the investnent guidelines of the Separate Account established
by TI AA under which the day-to-day investnments of the Separate Account
are made. Thereafter, the Independent Fiduciary is responsible for
approvi ng any changes to such investnment guidelines. Further, it is the
duty of the Independent Fiduciary to nonitor whether the Properties
acquired by the Separate Account conformto the requirenments of such
i nvest ment gui del i nes.

Prior to adoption by TIAA the Independent Fiduciary must review
and approve the val uation procedures of the Separate Account. In this
regard, the Independent Fiduciary, anong other things, is responsible
for overseeing the nethodol ogy used in establishing the value of the
Units, nonitoring the calculation of Daily Accruals and the procedures
for valuing the Properties and other assets of the Separate Account,
and assigning the valuation nonth for each of the Properties. Further,
any changes to the existing valuation procedures of the Separate
Account are al so subject to review and approval by the |Independent
Fi duci ary.

The | ndependent Fi duci ary must oversee the quality of the appraisa
functions perforned by Tl AA and by outside i ndependent, qualified
appraisers with respect to the valuation of the Properties in the
Separate Account. In this regard, the appointnment of all the
i ndependent appraisers retained by TIAA to perform periodic val uation
of the Properties in the Separate Account must first be reviewed and



approved by the |Independent Fiduciary. Further, the |Independent
Fiduciary is responsible for approving the Ilist of appraisers submtted
by TIAA, and is authorized to renove any names of appraisers from such
list.

The | ndependent Fiduciary is responsible for review ng and
approving the valuation of the Units in the Separate Account and the
val ue of the Properties held in the Separate Account. In this regard,

t he I ndependent Fiduciary is authorized to conduct visits to the
Properties. The | ndependent Fiduciary has discretion to adjust the

val uation of the Properties at any tinme. Wenever the |ndependent

Fi duci ary believes that the characteristics of any of the Properties
have changed materially, or with respect to any of the Properties,
whenever it deens an additional appraisal to be necessary or
appropriate in order to assure the correct valuation of the Separate
Account, the Independent Fiduciary has discretion to require appraisals
in addition to those normally conducted. TIAA is not permtted to alter
the valuation of any Property or the Separate Account beyond the
limts, described in paragraph ten above, wi thout first obtaining the
prior approval of the |Independent Fiduciary. The opinion of the

| ndependent Fi duciary on the value of any Property controls in the
event of a conflict.

As described earlier in this proposed exenption, TIAA received from
t he Separate Account Seed Money Units upon contribution of the Seed
Money to the Separate Account fromits General Account, and
subsequently intends to redeem such Seed Money Units under a fixed
repaynent schedule. It is represented that such fixed repaynent
schedule in addition to being subject to the approval of the NYID is
al so subject to review and approval by the |Independent Fiduciary.
Further, the Independent Fiduciary is responsible for review ng any
exercise of discretion by TIAA to accelerate the fixed repaynent
schedul e applicable to the redenption of Seed Money Units, and
approving Tl AA's exercise of discretion only if such accel erati on woul d
benefit the Participants in the Separate Account.

The | ndependent Fi duciary must nonitor and oversee the liquidity
guarantee feature of the Separate Account, as described herein, if,
during or after the Start Up Period, the Cash Flow or liquid
i nvestments of the Separate Account are insufficient to fund requests
for withdrawal by Participants (and, if applicable, by Plans). In this
regard, the Independent Fiduciary is responsible for review ng the
purchase and sale of Units by TIAA and the Participants (and, if
applicable, the Plans) that are withdrawing fromthe Separate Account,
in order to assure that the correct values of Units and of the Separate
Account are appli ed.

As noted earlier, it is intended that TIAA'sS interest in the
Separate Account will not exceed a certain percentage of the Separate
Account established by the Independent Fiduciary as a Trigger Point. In
this regard, it is represented that the |Independent Fiduciary is
responsi ble for determ ning the appropriate percentage to serve as the
Trigger Point. Further, the Independent Fiduciary mnmust determ ne
whet her or not to inpose a Trigger Point during or after the Start Up
Period with respect to TIAA s ongoi ng ownership of Liquidity Units in
t he Separate Account, or whether to inpose different Trigger Points
during or after the Start Up Period. Wth respect to TIAA s ongoi ng
ownership of Liquidity Units, both during and after the Start Up
Period, the duties of the Independent Fiduciary include: (a)
establishing a method to inplement any changes to the Trigger Point;

(b) adjusting the percentage which serves as the Trigger Point; (c)



approving or requiring any adjustment of TIAA's ownership interest in
the Separate Account in the formof Liquidity Units; and (d) approving
the manner in which TIAA participation in the Separate Account in
excess of the Trigger Point is effected.

In the event the Trigger Point is reached, during or after the
Start Up Period, the Independent Fiduciary is authorized to sell assets
of the Separate Account, if in the opinion of the Independent Fiduciary
such sales are desirable at the Trigger Point to reduce TIAA s
ownership of Liquidity Units in the Separate Account. In this regard,

t he I ndependent Fiduciary is responsible for: (a) participating in the
pl anni ng of any program of sales of the assets of the Separate Account,
i ncluding the selection of Properties to be sold; (b) approving the
order which causes the sale of any of the Properties; (c) establishing
the guidelines to be allowed in making such sales; and (d) approving of
such sales. It is represented that the opinion of the |Independent

Fi duciary controls in any conflict with Tl AA over the sale of any of
the Properties, and that the Independent Fiduciary is authorized to
request appraisals upon the sale of any of the Properties in the
Separate Account.

In addition to overseeing the redenption of Seed Money Units,
controlling the Trigger Point, and nmanaging the liquidity feature
of fered by TIAA' s General Account to the Separate Account, the
I ndependent Fiduciary is responsible for the activity of the Separate
Account in the event of
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its termnation and during the subsequent |iquidation of its assets.
During the Wnd Down, the |Independent Fiduciary nust supervise the
operation of the Separate Account. It is represented that in the event
of term nation of the Separate Account, the |Independent Fiduciary is
responsi bl e for approving all sales of Properties in the Separate
Account, and will do so, only if in the opinion of the Independent
Fi duci ary such sales are desirable to facilitate the Wnd Down. In this
regard, the Independent Fiduciary must review any program of sal es of
the assets of the Separate Account, including the selection of
Properties to be sold, and the guidelines to be followed in naking such
sales. It is represented that the Independent Fiduciary also is
responsi bl e for approving the order in which the Properties are sold,
approving the price for such Properties, and determ ning the timng of
the di sposition of such Properties.

It is represented that in addition to performng the duties
descri bed herein, the |Independent Fiduciary, acting on behal f of
Participants (and, if applicable, Plans) invested in the Separate
Account, is responsible for review ng any other transactions or natters
i nvol ving the Separate Account that are submtted to the |Independent
Fi duci ary by TIAA, and determ ni ng whet her such transactions are fair
to the Separate Account and in the best interest of such account. In
order to fulfill all of its duties, it is represented that the
| ndependent Fiduciaries is responsible for devel oping formats for
periodic reports of informati on on the Separate Account to be provided
by TI AA

12. The I ndependent Fiduciary nust be qualified to act on behal f of
the Plans with respect to this proposed exenption. In this regard, the
| ndependent Fi duciary nmust be an established firmw th substantia
expertise in real estate matters, such as the acquisition, nanagenent,
i nvest ment val uation, financing, and disposition of real estate.

Such I ndependent Fiduciary appointed for the Separate Account nust



be i ndependent of TIAA or its Affiliates. In this regard, the
| ndependent Fi duci ary cannot have an ownership interest in TIAA or its
Affiliates, and cannot be a fiduciary with respect to any of the Plans
that participate in the Separate Account. Further, the |Independent
Fi duci ary may not receive fromTIAA or its Affiliates nore than 5
percent (5% of such Independent Fiduciary's annual gross inconme from
all sources, including amounts received for services rendered to the
Separate Account during its termas |Independent Fiduciary. The
| ndependent Fi duciary nmust also agree that during its term as
| ndependent Fiduciary (and for six (6) nonths after the conclusion of
its termas Independent Fiduciary), it will not: (a) acquire property
from sell any property to, borrow money from or |end noney to TIAA
its Affiliates, TIAA's CGeneral Account, or any separate account over
which TIAA or its Affiliates have any investment control, including the
Separate Account; (b) participate in any joint venture with TIAA its
Affiliates, TIAA' s General Account, or any separate account maintained
by TIAA or its Affiliates, including the Separate Account, or
participate, either alone or together with a joint venture partner, in
the ownership of the Properties with TIAA its Affiliates, TIAA s
Ceneral Account, or any separate account naintained by TIAA or its
Affiliates, including the Separate Account; or (c) negotiate any such
transacti ons.

It is represented that TIAA has the discretion to appoint the
| ndependent Fi duciary. The Board of Trustees of TIAA established on
Decenber 19, 1995, a special subcommittee (the Subcommittee) of the
Mort gage Conmittee. The Mortgage Committee is one of several standing
conmttees of the Board of Trustees of TIAA which traditionally has
been responsi bl e for supervising the investnment of funds of TIAA's
Ceneral Account in real estate nortgages and real estate. The
Subconmittee is conmposed exclusively of trustees who are independent
out si de nenbers of the Mortgage Commttee. In this regard, it is
represented that the Subcommttee consists of five (5) individuals at
least two (2) of which are enployees of institutions participating in
the TIAA annuity funding systemand three (3) of which are otherw se
i ndependent of TIAA

It is represented that TIAA has contractually bound itself to rely
solely on the judgnment of the Subcommttee with respect to the renova
of the Independent Fiduciary ~"with'' or “~“without cause,'' under the
terms of the Agreenent between TIAA and the current |ndependent
Fiduciary. It is represented that the current |ndependent Fiduciary,
was appointed for an initial termof five (5) years and thereafter may
be reappointed for successive terns of three (3) years each. It is
represented that the Subcomrittee may renmpve the | ndependent Fiduciary,

““without cause,'' only at the expiration of the initial 5-year termor
at the expiration of any successive 3-year term In this regard, the

| ndependent Fiduciary is subject to removal ““with'' or " “wthout
cause,'' if a mpjority of the Subconmttee nmenbers (i.e. three of the

five menbers) vote in favor of such renmpval, follow ng receipt by the
Subconmittee of a report on the Independent Fiduciary's activities
respecting the Separate Account.

It is represented that the Board of Trustees has delegated to the
Subconmittee al one the power to renew the I ndependent Fiduciary
agreenent. In this regard, any agreenment with the Independent Fiduciary
will not be renewed, if 40 percent (40% of the Subcommittee nenbers
(i.e. two of the five menbers) disapprove of such renewal

In the event the |Independent Fiduciary is renmoved or the agreenent
wi th I ndependent Fiduciary is not renewed, it is represented that the



Board of Trustees of TIAAwi |l delegate to the Subcommittee the
authority to select and appoi nt any successor |ndependent Fiduciary for
the Separate Account. In this regard, it is represented that any
successor | ndependent Fiduciary will performall of the duties of

| ndependent Fiduciary and conply with all of the conditions, as

descri bed herein.

The | ndependent Fi duciary may resign upon providing TIAA with 180
days' advance witten notice of such resignation. In the event of
resignation, it is represented that the Board of Trustees of TIAA will
del egate to the Subcommittee the authority to select and appoi nt any
successor |Independent Fiduciary for the Separate Account, who will
performall of the duties of Independent Fiduciary and conply with al
of the conditions, as described herein.

Prior to investing in the Separate Account, it is represented that
each prospective participant (and, if applicable, each fiduciary of
prospective participating plans) has been and will be provided with
i nformati on regarding the role of the Independent Fiduciary with
respect to the Separate Account and has been and will be advised of the
identity of the party appointed to serve as the Independent Fiduciary.
In this regard, a decision by a Fiduciary or Plan Sponsor or by a
participant in a SRA or IRAto elect to add the Separate Account as an
addi ti onal pension funding option and to participate in the Separate
Account, after full disclosure by TIAA, constitutes approval and
accept ance by such Fiduciary or Plan Sponsor or such participant in a
SRA or | RA of such Independent Fiduciary.

Further, it is represented that in the event the |Independent
Fi duci ary were to change, TIAA would within thirty (30) days of such
change suppl enment the prospectus of the Separate Account
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and distribute such prospectus to participating institutions and to
partici pants who express an interest in the Separate Account or who
transfer noney into the Separate Account.

13. As of May 17, 1995, TIAA appointed Institutional Property
Consultants, Inc. (IPC) to serve as the |Independent Fiduciary on behalf
of the Separate Account. Thereafter, TIAA and IPC entered into an
agreenent (the Agreenent) for a termof five (5) years which describes
t he conditions of such appointrment and the duties perfornmed by each
party in accordance with the requirenents of the Act. It is represented
that on June 9, 1995, |PC accepted and executed the Agreenent.

IPCis a sub-Chapter S Corporation, 100% owned by its senior
pr of essi onal s, which provi des professional real estate counseling
services nationwide. In this regard, it is represented that |1PC
mai ntains a principal office in San Diego, California, and a secondary
office in Hudson, Wsconsin. It is further represented that IPCis a
Regi stered I nvestnent Advi sor under the Investment Advisors Act of 1940
and qualifies as a Wnen Busi ness Enterprise.

| PC provides services for business, financial, and non-profit
institutions. In this regard, IPC clients are tax-exenpt institutions,

i ncl udi ng public pension funds, corporate funds, Taft Hartley funds,
and retirement funds. It is represented that the total plan assets of
the IPC client group are approximately $250 billion, with real estate

i nvestments conprising $12 billion. O IPC s corporate and Taft Hartley
clients, approximtely 10 percent (10%, calculated on the basis of
total plan assets, are subject to the Act.

It is represented that | PC has consi derabl e background,
qualifications, and expertise in order to perform I ndependent Fiduciary



services for the Separate Account. In this regard, |IPC has represented
to TIAAthat it has at least five (5) years of experience with respect
to commercial real estate investnents.

It is represented that IPCis independent of TIAA and its
Affiliates. In this regard, it is represented that gross incone
received by IPC (or by any partnership or corporation of which IPCis a
10 percent (10% or nore partner or shareholder) fromTIAA and its
Affiliates for any fiscal year ending during the termof the Agreenent
does not exceed 5 percent (5% of its annual gross incone from al
sources for the preceding fiscal years. Such incone limtation includes
the fees for services rendered to the Separate Account by IPC for
serving as the |Independent Fiduciary.

It is represented that | PC has acknow edged in witing that it has
assuned responsibility, as a fiduciary under the Act, with regard to
t he Separate Account, particularly on behalf of the Participants (and,
if applicable, the Plans) who participate in the Separate Account. It
is represented that | PC has undertaken to performfor the exclusive
benefit for the individual Participants in the Plans and their
beneficiaries the duties of the Independent fiduciary, as described in
TIAA s Application for a Prohibited Transaction Exenption and in
subsequent suppl emental information submitted by TIAA and as descri bed
her ei n.

On Septenber 13, 1995, I PC provided the Department with a report on
its activities to date with respect to the Separate Account. As of that
date, IPC reported that the Separate Account was in its Start-Up
Period, no Properties had been acquired by the Separate Account, and no
Units had been issued to the public. Neverthel ess, subsequent to its
appoi ntment as | ndependent Fiduciary, it is represented that TIAA
furnished IPC with detailed informati on on the expected operation of
t he Separate Account. Further, IPC has engaged in numerous di scussions
with the senior TIAA real estate staff involved in establishing and
managi ng the Separate Account. In this regard, |IPC represents that to
date, it has reviewed and approved the investnment guidelines
establi shed by TIAA for the Separate Account and that TIAA and I PC are
currently working out specific procedures to ensure the flow, on a
weekly and nmonthly basis, of all the information, including real estate
val uations, that |1 PC deens necessary to fulfill its fiduciary
obligation to the Separate Account.

Wth respect to valuation, |IPC has reviewed, and approved the
val uati on procedures of the Separate Account. In this regard, |1PC
represents that it understands the need for independence in the
val uation structure and has mai ntai ned an i ndependent position with
respect to TIAA and its staff. Because no Properties had, as of
Sept enber 13, 1995, been acquired by the Separate Account, no
i ndependent apprai sers had been appointed. |1 PC has been provided with a
list of appraisers that TIAA intends to use for val uation purposes, and
| PC has approved such list. In carrying out its responsibility as
| ndependent Fi duci ary once Properties are acquired by the Separate
Account, IPC will oversee the appraisal function conducted by TIAA and
by outside i ndependent appraisers and will, if it deenms necessary,
conduct surprise visits of Separate Account Properties. Further, [PC
has authority to require an i ndependent appraisal whenever it deens it
necessary to do so. Wiile TIAA woul d hire the independent appraiser in
that circunstance, such independent appraiser would initially be chosen
by 1PC and will be deened approved, if TIAA does not object wthin
fourteen (14) days thereof.

| PC expects that the structuring of the relationship between TIAA



as investnment manager, and |IPC, as |Independent Fiduciary, protects

agai nst the mani pul ati on of the Separate Account by TIAA. Further, |IPC
represented that it will maintain a witten record of its monitoring of
apprai sal s and val uati on of Properties acquired by the Separate
Account. In this regard, IPC believes that the nonitoring process is
protective of the interests of Participants (and, if applicable, of
Plans) in the Separate Account.

14. It is represented that during the operation of the Separate
Account, no menber of the Board of Trustees of TIAA or of CREF has had
or will have a role in the selection of the Separate Account as a
funding vehicle for any of the Plans or has served or will serve as a
Fiduciary to any Plan participating in TIAA investnent funding options.
In this regard, Fiduciaries of the Plans unrelated to TIAA, or in the
case of a SRA or an IRA, participants unrelated to Tl AA who participate
in such SRA or IRA, have nade and will nmake the decision to invest in
t he Separate Account.<SUP>13

\ 13\ TI AA has not requested and the Departnment is not proposing,
herein, any relief for the selection of the Separate Account as a
funding vehicle for any of the Plans for which TIAA or CREF issue
annui ty contracts.

Bef ore maki ng the decision to invest in the Separate Account, TIAA
is required to make certain disclosures to prospective investors in the
Separate Account. Such disclosures include the information described
above in Section Il1l(c) of this proposed exenption. TIAA proposes to
nmeet these disclosure obligations, by distributing a prospectus of the
Separate Account, under the Securities Act of 1933. It is represented
that the prospectus contains, anong other things, a list of all the
Properties in the Separate Account and their values, detail ed audited
financial information, and informati on about the operation and
i nvest ment objectives of the Separate Account. Specifically, TIAA
represents that prior to the investnent in the Separate Account by any
Participants (and, if applicable, by
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any Plans), it has furnished and will furnish, either in a prospectus
of the Separate Account or in ancillary materials, the disclosures, as
required pursuant to Section I11(c) of this proposed exenption, to any
partici pant who expresses an interest in the Separate Account, all Plan
Sponsors and Fiduci aries of Plans which participate in the Separate
Account, and in the case of a contract between TIAA and a SRA or an
IRA, to the participant in such SRA or IRA. In the event a Partici pant
transfers noney to the Separate Account before receiving a prospectus,
it is represented that such a prospectus is sent to himconcurrently
with the required confirmation statenent.

Wth respect to disclosure on an on-going basis to Fiduciaries of
the Plans or in the case of a contract between TIAA and an SRA or an
IRA, to the participant in such SRA or IRA it is represented that TIAA
under the Securities Act of 1933 is required to update information set
forth in the prospectus on an annual basis. In addition, the prospectus
is updated as the Separate Account acquires or sells Properties;
provi ded such acquisition or sale has a material inpact on the Separate
Account. It is represented that each Participant and all of the Plan
Sponsors have received and will receive annually an updated prospectus



and such updated information has and will becone part of the prospectus
sent to potential investors in the Separate Account.

The Separate Account is required to file quarterly and ot her
financial reports with the SEC, pursuant to the Securities and Exchange
Act of 1934. It is represented that these reports are avail abl e
directly fromthe SEC. In addition, TIAA represents that it includes,
either as part of these financial reports filed with the SEC, or as a
suppl emrental schedule, a list of the Properties in the Separate Account
and their market values. It is represented that TlIAA has nmade and wil |l
make such quarterly and other financial reports, including the
suppl emrent al schedul e, available to Plan Sponsors and Participants in
t he Separate Account upon request.

It is represented that TIAA has sent and will send to Participants
witten information relating the value of the Units in the Separate
Account and information on the quarterly return for the Separate
Account in quarterly confirmation statenments which are nmailed within
five (5) to ten (10) days after the end of a cal endar quarter. Further
TI AA has published and will publish in a TIAA publication, which is
provided at |east quarterly to all Plan Sponsors and Fiduciaries of the
Plans, a witten notice that the quarterly financial reports (including
the list of Properties and their current values) are avail abl e on
request. It is represented that TIAA intends to establish an 800 nunber
t el ephone systemthat allows Fiduciaries and Participants access 24
hours per day every day to information about the current narket val ue
of the Units in the Separate Account. Starting with the quarter ending
Decenber 31, 1995, it is represented that the 800 nunber tel ephone
systemw ||l also include a quarterly valuation update on the investnent
performance of the Separate Account. It is represented that once
established TIAA will publish the 800 tel ephone nunber in its quarterly
publication in order to enable Plan Sponsors and Fiduciaries of the
Plan to easily get pronpt delivery of quarterly financial reports upon
request.

In addition, upon publication of this Notice and, if this proposed
exenption is granted, upon publication of the Gant, a copy of such
Notice and such Grant, as each appears in the Federal Register, will be
provided to the Fiduciaries of the Plans, to Plan Sponsors, to the
sponsors of any SRA, and to participants in any TI AA | RA which were
i nvested in the Separate Account and have withdrawn or are at the tinme
i nvested in the Separate Account. Further, if subsequent to the
publication of the Grant, any fiduciaries of plans, plan sponsors, the
sponsors of any SRA, or the participants in any TIAA | RA chose to el ect
to add the Separate Account as an additional pension funding option to
enabl e such participants (or, if applicable plans) to invest in the
Separate Account, the fiduciaries of such plans, plan sponsors, the
sponsors of such SRA, or the participants in any such IRAw Il be
provided, at least thirty (30) days prior to investnent in the Separate
Account, with a copy of both the Notice and the Grant, as such
docunent s appeared upon publication in the Federal Register.

15. In summary, TIAA, the applicant, represents that the proposed
transactions neet the statutory criteria of section 408(a) of the Act
because:

(a) The decision to elect to add the Separate Account as an
addi ti onal pension funding option for the Plans which invest in the
Separat e Account has been and is made by the Fiduciaries of such Pl ans
or in the case of a contract between TIAA and a SRA or an IRA, the
decision to elect to add the Separate Account as an additional pension
funding option to a SRA or and I RA has been and is made by the



participant in such SRA or |RA

(b) Each of the Properties in the Separate Account is val ued at
| east annual ly by an independent, qualified appraiser

(c) Prior to the investnent of funds in the Separate Account by any
Participants (and, if applicable, by any of the Plans) which
participate in the Separate Account, TIAA has furnished and wil|l
furnish certain disclosures to the Fiduciaries of such Plans and, in
the case of a contract between TIAA and a SRA or an IRA, to the
participant in such SRA or |RA

(d) TIAA periodically has made and will make avail abl e i nfornmation
whi ch Tl AA reasonably believes to be necessary or which the Fiduciaries
of the Plans, or in the case of a contract between TIAA and a SRA or an
| RA, which the participant in such SRA or | RA may reasonably request in
order to determ ne whether any Participant in such Plan, or participant
in such SRA or I RA should buy, sell, or continue to hold Units in the
Separ ate Account;

(e) the Independent Fiduciary was appointed prior to or coincident
with the start of operations of the Separate Account (and is subject to
renewal and renoval described herein) and is responsible, anong other
things, for reviewing and approving the value of the Units and the
assets of the Separate Account, establishing the Trigger Point, and
supervi sing the operation of the Separate Account during the Wnd Down
of such Separate Account;

(f) Neither the Independent Fiduciary, TIAA any Affiliate of TIAA
TI AA's CGeneral Account, nor any other separate account over which TIAA
or its Affiliates has any investnent control

(i) has participated or will participate in any joint venture with
the Separate Account, or in the ownership of the Properties of the
Separate Account either alone or together with a joint venture partner

(ii) has borrowed or will borrow any funds fromthe Separate
Account or has lent or will Iend any funds to the Separate Account in
order to |l everage any purchase of any of the Properties, or otherw se;
or

(iii) has acquired or will acquire any Properties fromor has sold
or will sell any Properties to the Separate Account;

(g) The liquidation of any Accumul ation Units held by a Partici pant
or participating Plan, for which a w thdrawal request is pending, has
not been and will not be del ayed by reason of the redenption of Seed
Money Units held by TIAA, and Tl AA has advanced and w |l al ways advance
funds by purchasing Liquidity Units to fund Participants' or Plans'
wi t hdrawal requests on a tinely basis; and

[[ Page 15140]]

(h) TIAAwll maintain for a period of six (6) years fromthe date
of any transaction, the records necessary to enable certain persons to
determ ne whet her the conditions of this exenption have been net.

Notice to Interested Persons

Those persons who may be interested in the pendency of the
requested exenption include, but are not limted to, the Fiduciaries of
the Pl ans which have in the past invested, are invested, and may invest
in the Separate Account, the individual Participants in such Plans, and
in the case of a contract between TIAA and an IRA or SRA, to the
participants in any such I RA or SRA which have in the past invested,
are invested, and may invest in the Separate Account. Because of the



| arge nunber of potentially interested parties and because TI AA does
not know whi ch participants (or, if applicable, which plans) may choose
fromtine to time in the future to invest in the Separate Account, TIAA
mai ntains that it is not possible to provide a separate copy of the
Notice to each participant (or, if applicable, to each plan) which
therefore may be affected by the requested exenption. Accordingly, the
Department has determined that the only practical formof providing
notice to interested persons is the distribution by TIAA of a copy of
the Notice, as published in the Federal Register, together with a

suppl erental statenent, in the formset forth in the Departnent's
regul ati ons under 29 CFR 2570.43(b)(2), to the Fiduciaries of any
Plans, to the Plan Sponsors, to the sponsors of any SRA, and to the
partici pants any TIAA | RA which have in the past or are invested in the
Separate Account at the tine the Notice is published in the Federa

Regi ster. Distribution of the Notice will be effected by first-class
mai |, postage prepaid, within fifteen (15) days of the date of
publication of the Notice in the Federal Register.

Further, if this proposed exenption is granted, the Fiduciaries of
the Plans, the Plan Sponsors, the sponsors of any SRA, and the
participants in any Tl AA | RA which have elected to add the Separate
Account as an additional pension funding option and whi ch have been or
are invested in the Separate Account shall receive upon publication of
the Grant, a copy of such Grant, as it appears in the Federal Register.
I f subsequent to the publication of the Grant, any fiduciaries of
pl ans, the sponsors of plans, the sponsors of any SRA, or the
participants in any TI AA | RA choose to elect to add the Separate
Account as an additional pension funding option to enable such plans to
invest in the Separate Account, the fiduciaries of such plans, the
sponsors of such plans, the sponsors of such SRA, and the participants
in any such I RA shall be provided, at least thirty (30) days prior to
i nvestment in the Separate Account, with a copy of both the Notice and
the Grant, as such documents appeared upon publication in the Federa
Regi ster.

FOR FURTHER | NFORMATI ON CONTACT: Angel ena C. Le Bl anc of the
Departnment, tel ephone (202) 219-8883 (This is not a toll-free nunber.)



[ Federal Register: Cctober 17, 1996 (Volume 61, Number 202)]

[ Prohi bited Transacti on Exenption 96-76; Exenption Application No. D
09915, et al.]

Grant of Individual Exenptions; Teachers Insurance and Annuity
AGENCY: Pension and Wl fare Benefits Adm nistration, Labor.

ACTION: Grant of individual exenptions.

SUMMARY: Thi s docunent contains exenptions issued by the Departnent of
Labor (the Departnent) fromcertain of the prohibited transaction
restrictions of the Enployee Retirenment |Inconme Security Act of 1974
(the Act) and/or the Internal Revenue Code of 1986 (the Code).

Notices were published in the Federal Register of the pendency
bef ore the Departnment of proposals to grant such exenptions. The
notices set forth a summary of facts and representati ons contained in
each application for exenption and referred interested persons to the
respective applications for a conplete statenment of the facts and
representati ons. The applications have been available for public
i nspection at the Departnent in Washington, D.C. The notices also
invited interested persons to submt comrents on the requested
exenptions to the Departnment. In addition the notices stated that any
interested person mght submt a witten request that a public hearing
be held (where appropriate). The applicants have represented that they
have conplied with the requirenents of the notification to interested
persons. No public conments and no requests for a hearing, unless
ot herwi se stated, were received by the Departnent.

The notices of proposed exenption were issued and the exenptions
are being granted solely by the Departnent because, effective Decenber
31, 1978, section 102 of Reorganization Plan No. 4 of 1978 (43 FR
47713, Cctober 17, 1978) transferred the authority of the Secretary of
the Treasury to issue exenptions of the type proposed to the Secretary
of Labor.

Statutory Findings

In accordance with section 408(a) of the Act and/or section
4975(c) (2) of the Code and the procedures set forth in 29 CFR Part
2570, Subpart B (55 FR 32836, 32847, August 10, 1990) and based upon
the entire record, the Department nakes the follow ng findings:

(a) The exenptions are adm nistratively feasible;

(b) They are in the interests of the plans and their participants
and beneficiaries; and

(c) They are protective of the rights of the participants and
beneficiaries of the plans.

Teachers | nsurance and Annuity Association of Anerica (TIAA) Located in
New Yor k, New Yor k

[ Prohi bited Transacti on Exenption 96-76 Exenption Application No. D
09915]



Exenpti on

Section |--Exenption for Certain Transactions |Involving the Purchase
and Sale of Certain Units in a Real Estate Separate Account by TIAA

The restrictions of sections 406(a), 406(b)(1) and 406(b)(2) of the
Act and the sanctions resulting fromthe application of section 4975 of
t he Code, by reason of section 4975(c)(1)(A) through (E) of the Code
shall not apply, effective Cctober 2, 1995, to the transactions
described below, if each of the conditions set forth in Section 11
have been satisfied:

(a) The purchase by TIAA of certain units (the Liquidity Units), as
defined in Section IV(g) below, in a real estate separate account
establ i shed and operated by TIAA (the Separate Account), as defined in
Section I'V(l) below, in the event of net withdrawals fromthe Separate
Account; and

(b) The sale of Liquidity Units of the Separate Account by TIAA in
the event of net contributions to the Separate Account.

Section Il--Exenption for the Purchase of Liquidity Units Owmed by TIAA
in the Separate Account in Connection Wth a Decrease in TIAA' s
Participation in the Separate Account Under Certain G rcunstances

The restrictions of section 406(a), 406(b)(1) and 406(b)(2) of the
Act and the sanctions resulting fromthe application of section 4975 of
t he Code, by reason of section 4975(c)(1)(A) through (E) of the Code
shall not apply, effective Cctober 2, 1995, to: (a) The use of cash
flow fromthe Separate Account (the Cash Flow), as defined in Section
IV(d) below, (b) the use of liquid investnments in the Separate Account;
or (c) the use of the proceeds fromthe sale of certain properties (the
Properties), as defined in Section IV(i) bel ow, owned by the Separate
Account, for the purpose of purchasing Liquidity Units in the Separate
Account from TIAA in connection with a decrease in the participation by
TIAA in the Separate Account after the trigger point (the Trigger
Point), as defined in Section IV(o) bel ow, has been reached or during
the wi nd down period of the Separate Account (the Wnd Down), as
defined in Section IV(q) below provided that the conditions set forth
in Section Il have been satisfied. *

* For purposes of this exenption references to specific
provisions of Title |I of the Act, unless otherw se specified, refer
al so to the correspondi ng provisions of the Code.

Section Il1--Ceneral Conditions

This exenption is conditioned upon the adherence by TIAA to the
material facts and representations described in the notice of proposed
exenption (the Notice) and upon satisfaction of the follow ng
requirements:

(a) The decision to elect to add the Separate Account as an
addi ti onal pension funding option for enpl oyee benefit plans (the Plan
or Plans), as defined in Section IV(h) below, which invest in the
Separate Account has been and is made by the fiduciaries of such Pl ans
(the Fiduciary or Fiduciaries), as defined in Section IV(e) bel ow, or
in the case of a TIAA supplenental retirenment annuity contract (SRA) or
a TIAA individual retirement annuity contract (IRA), the decision to
elect to add the Separate Account as an additional pension funding



option to a TIAA SRA or a TIAAIRA, has been and is nmade by the
participant in such TIAA SRA or TIAAIRA if the Fiduciaries of the
Pl ans, and the TIAA SRA and TIAA I RA participants are unrelated to Tl AA
and its affiliates (the Affiliates or Affiliate), as defined in Section
I V(b) below (other than the fiduciaries of any TI AA Pension Pl ans, as
defined in Section IV(n) bel ow);

(b) Each of the Properties in the Separate Account has been and is
val ued at |east annually by an independent, qualified appraiser

(c) Except as otherw se specified below in paragraph (c)(10) of
this Section Ill, prior to investnment of funds in the Separate Account
by any participants in a Plan (the Participant or Participants) (and,
if applicable, by any of the Plans) which participate in the Separate
Account, TIAA has furnished and will furnish to the Fiduciaries of such
Plans, to the sponsors of any TIAA SRA, and to the participants in any
TIAA IRA, the followi ng information

(1) A copy of the nost recent prospectus for the Separate Account;

(2) Full disclosure concerning the investnment guidelines,
structure, manner of operation, and adm nistration of the Separate
Account; the nethod of
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val uation applicable to accunulation units (the Accunulation Units), as
defined in Section IV(a) below, and the nmethod of valuation of the
Properties, and all other assets owned by the Separate Account;

(3) Awitten description of potential conflicts of interest that
may result from TIAA's acquisition, purchase, retention, redenption, or
sal e of Accumul ation Units in the Separate Account;

(4) The rules and procedures for w thdrawal, transfer, redenption
di stribution, and payout applicable throughout the termof the Separate
Account to TIAA to individual Participants (and, if applicable, to
Pl ans) which participate in the Separate Account;

(5) The expense and fee provisions of the Separate Account
(including but not limted to a description of any services rendered by
TI AA, a schedul e of fees for such services, and an estimte of the
amount of fees to be paid by the Separate Account annually);

(6) Alist of all assets in the Separate Account, as of the end of
the nost recent fiscal period of the Separate Account, and a |ist of
the Properties which the Separate Account acquired or sold within
twel ve nonths prior to the end of the nost recent fiscal period of the
Separ ate Account;

(7) The appropriate financial statenents pertaining to the Separate
Account (including but not limted to the nost recent audited annua
report, incone statenent, and bal ance sheet on the Separate Account);

(8) The toll-free tel ephone nunber by which information relating to
the value of the units in the Separate Account (the Units) and
i nformati on concerning the quarterly return of the Separate Account is
made avail abl e daily;

(9) Any reasonably available information (including but not limted
to, a copy of the nost recent quarterly and other financial reports for
the Separate Account filed with the Securities and Exchange Conm ssion
(SEC), and the nost recent copy of any suppl enental schedul es of
i nformation, publications, or ancillary materials which have been nade
available to the Fiduciaries of the Plans or to the sponsors of the
pl ans (the Plan Sponsor or the Plan Sponsors) or to Participants
i nvested in the Separate Account) which Tl AA believes to be necessary,
or which any fiduciary of a plan or any sponsor of a plan reasonably



requests in order to determ ne whether such plan should elect to add

t he Separate Account as an additional pension funding option for the
benefit of participants (or, if applicable, for such plan), or, in the
case of a TIAA SRA or a TIAA IRA, which the participant in such TIAA
SRA or TIAA I RA reasonably requests in order to determine if he or she
shoul d el ect to add the Separate Account as an additional pension
fundi ng opti on under such SRA or |IRA contract with TIAA; and

(10) A copy of the Notice, as it appeared in the Federal Register,
has been provided to the Fiduciaries of the Plans, to the sponsors of
the Plans, to the sponsors of any TIAA SRA, and to the participants in
any TIAA I RA which prior to or after the publication of the Notice
el ected to add the Separate Account as an additional pension funding
option. In addition, a copy of the granted exenption (the Gant), as it
appeared in the Federal Register, is provided to the Fiduciaries of the
Plans, to the sponsors of the Plans, to the sponsors of any Tl AA SRA
and to the participants in any TIAA IRA which are invested in the
Separate Account at the tine of the publication of the Gant. If
subsequent to the publication of the Gant, any fiduciaries of plans,
any sponsors of plans, the sponsors of any SRA, or the participants in
any TIAA | RA choose to elect to add the Separate Account as an
addi ti onal pension funding option to enable such plans to invest in the
Separate Account, the fiduciaries of such plans, the sponsors of such
pl ans, the sponsors of such SRA, and the participants in any such I RA
shal |l be provided, prior to investnent in the Separate Account, with a
copy of both the Notice and the Grant, as such docunents appeared upon
publication in the Federal Register.

(d) TIAA has nmade and will nake available, within the tinme periods
speci fied bel ow i n subparagraphs (1) through (5) of this paragraph (d),
to the Fiduciaries of the Plans, or in the case of a TIAA SRA or a TIAA
IRA, to the participant in such SRA or IRA

(1) Information relating to the value of the Units in the Separate
Account to be available daily over a toll-free tel ephone nunber and/or
to be distributed in witing to Participants (or, if applicable, to the
Plans) in the Separate Account in quarterly confirmation statenents
within five (5 to ten (10) days after the end of each cal endar
quarter;

(2) I'nformation concerning the quarterly return of the Separate
Account to be available daily over a toll-free tel ephone nunber and/or
to be distributed in witing to Participants (or, if applicable, to the
Plans) in the Separate Account in quarterly confirmation statenents
within five (5) to ten (10) days after the end of each cal endar
quarter;

(3) A prospectus for the Separate Account to be distributed
annual | y;

(4) Any information or TIAA publication, to be distributed from
time to tine, which TlIAA reasonably believes to be necessary or which
the Fiduciaries request, or in the case of a TIAA SRA or a TIAA IRA
whi ch the participant in such SRA or I RA requests (including but not
l[imted to quarterly financial reports filed with the SEC) in order to
det erm ne whet her any Participant in such Plan, or participant in such
SRA or | RA should buy, sell, or continue to hold the Units in the
Separate Account, as defined in Section IV(p) bel ow, and

(5 Awitten notification that quarterly financial reports
(including the list of Properties and their current values) are
avai |l abl e upon request and a witten disclosure of the toll-free
t el ephone nunber by which Plan Fiduciaries and Pl an Sponsors nay
request delivery of such quarterly financial reports will be provided



by TIAAin a publication sent to all Plan Fiduciaries and all Pl an
Sponsors of the Plans, beginning after the end of the first cal endar
quarter after the Gant is published in the Federal Register and
continuing at |east quarterly thereafter.

(e) An independent, qualified fiduciary (the |Independent
Fi duci ary), as defined in Section IV(f) bel ow, has been appointed prior
to or coincident with the start of operations of the Separate Account
(and is subject to renewal and renoval described herein) whose
responsibilities include, but are not limted to:

(1) Reviewing and approving the witten investnment guidelines of
t he Separate Account as established by TIAA, and approvi ng any changes
to such investnment guidelines;

(2) Monitoring whether the Properties acquired by the Separate
Account conformw th the requirenments of such investnent guidelines;

(3) Reviewing and approving val uation procedures for the Separate
Account and approvi ng changes in those procedures;

(4) Reviewing and approving the valuation of Units in the Separate
Account and the valuation of Properties held in the Separate Account,
as described in the Summary of Facts and Representations in the Notice;

(5) Approving the appointment of all independent, qualified
apprai sers retained by TIAA to perform periodic valuations of the
Properties in the Separate Account;

(6) Requiring appraisals in addition to those normally conduct ed,
whenever, the | ndependent Fiduciary believes that the characteristics
of any of the Properties have changed materially, or with respect to
any of the Properties,
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whenever the I ndependent Fiduciary deens an additional appraisal to be
necessary or appropriate in order to assure the correct valuation of
t he Separate Account;

(7) Reviewi ng the purchases and sales of Units in the Separate
Account by TIAA and the Participants (and, if applicable, by the Plans)
whi ch participate in the Separate Account to assure that the correct
val ues of the Units and of the Separate Account are applied; review ng
the fixed repaynment schedul e applicable to the redenption of certain
seed nmoney units (the Seed Money Units), as defined in Section |V(k)
bel ow, as approved by the State of New York Insurance Departnent;
revi ewi ng any exerci se of discretion by TIAA to accelerate the fixed
repaynent schedul e applicable to the redenption of Seed Money Units;
and, approving TIAA' s exercise of discretion only if such accel eration
woul d benefit the Participants in the Separate Account;

(8) After (and, if necessary, during) the start up period (the
Start Up Period), as defined in Section IV(m below determning the
appropriate Trigger Point, with respect to the ongoi ng ownership by
TIAA of Liquidity Units; establishing a nethod to inplenent any changes
to the Trigger Point; adjusting the percentage which serves as the
Tri gger Point; approving or requiring any reduction of TIAA s interest
in the Separate Account; and, approving the manner in which such
reduction of TIAA's participation in the Separate Account in excess of
the Trigger Point is to be effected,;

(9) In the event the Trigger Point is reached, participating in and
pl anni ng any program of sales of the assets of the Separate Account,
whi ch woul d include the selection of the Properties to be sold, the
guidelines to be followed in making such sales, and the approval of
such sales, if in the opinion of the Independent Fiduciary, such sales



are desirable at the Trigger Point in order to reduce the ownership by
TIAA of Liquidity Units in the Separate Account or to facilitate the
W nd Down;

(10) Supervising the operation of the Separate Account during the
W nd Down of such Separate Account;

(11) During the Wnd Down, planning any program of sales of the
assets of the Separate Account, including the selection of the
Properties to be sold, determining the guidelines to be followed in
maki ng such sal es, and approving the sale of the Properties in the
Separate Account, in the event of the term nation of the Separate
Account, if in the opinion of the Independent Fiduciary, such sales are
desirable to facilitate the Wnd Down; and

(12) Review ng any other transactions or matters involving the
Separate Account that are submtted to the |Independent Fiduciary by
TI AA and det erm ni ng whet her such transactions or other matters are
fair to the Separate Account and in the best interest of the Separate
Account .

(f) The exenption is also subject to the condition that the
followi ng transactions involving the Separate Account have not occurred
and wi |l not occur:

(1) Participation by the |Independent Fiduciary, TIAA any Affiliate
of TIAA, TIAA s general account (the General Account), or any other
separate account over which TIAA or its Affiliates has any investnent
control in any joint venture with the Separate Account, or in the
ownership of the Properties of the Separate Account either al one or
together with a joint venture partner

(2) The borrowi ng of funds fromthe Separate Account by the
| ndependent Fiduciary, TIAA, any Affiliate of TIAA TIAA s Genera
Account, or any other separate account over which TIAA or its
Affiliates has investnent control, or the |lending of funds to the
Separate Account by the Independent Fiduciary, TIAA any Affiliate of
TI AA, TIAA s CGeneral Account, or any other separate account over which
TIAA or its Affiliates has investnment control in order to | everage any
purchase by the Separate Account of any of the Properties, or
ot herw se; and

(3) The acquisition by the Separate Account of any Properties from
or the sale by the Separate Account of any Properties to the
| ndependent Fiduciary, TIAA, any Affiliate of TIAA TIAA s Genera
Account, or any other separate account over which TIAA or its
Affiliates has investnent control

(g) The liquidation of any Accumul ation Units held by a Partici pant
or participating Plan, for which a w thdrawal request is pending, has
not been and will not be del ayed by reason of the redenption of Seed
Money Units held by TIAA and TIAA will always advance funds by
purchasing Liquidity Units to fund the w thdrawal requests of
Participants or Plans on a tinely basis;

(h) TIAA nmust maintain for a period of six (6) years fromthe date
of any transaction, the records necessary to enable the persons
described in paragraph (i) of this Section IIl to determ ne whether the
conditions of this exenption have been net. However, a prohibited
transaction will not be considered to have occurred if, due to
ci rcunst ances beyond the control of TIAA and its Affiliates, the
records are lost or destroyed prior to the end of the six-year period,
and no parties in interest, other than TIAA or its Affiliates, shall be
subject to a civil penalty that may be assessed under section 502(i) of
the Act, or to taxes inposed by section 4975 (a) and (b) of the Code,
if the records are not mamintained, or are not available for exam nation



as required by paragraph (i) bel ow

(i)(1) Except as provided in subparagraph (2) of this paragraph (i)
and notwi t hstandi ng any provision of subsection (a)(2) and (b) of
section 504 of the Act, the records referred to in paragraph (h) of
this Section Il are unconditionally available at their customary
| ocation for exam nation during normal business hours by:

(A) Any duly authorized enpl oyee or representative of the
Departnment of Labor (The Department) or the Internal Revenue Servi ce;

(B) Any Fiduciary of a Plan which participates in the Separate
Account, or in the case of a TIAA SRA or a TIAA IRA, any participant in
such SRA or I RA, who has authority to acquire or dispose of the
interests of such SRA or I RA contract, or any duly authorized enpl oyee
or representative of such Fiduciary of a Plan or participant in such
SRA or | RA

(G Any contributing enployer to any Plan participating in the
Separate Account, or any duly authorized enpl oyee or representative of
such enpl oyer; and

(D) Any Participant or beneficiary of any Plan participating in the
Separate Account, or any duly authorized enpl oyee or representative of
such Participant or beneficiary.

(2) None of the persons described in subparagraphs (1) (B) through
(D) of this paragraph (i) shall be authorized to exam ne the trade
secrets of TIAA or any of its Affiliates, or any of its conmercial or
financial information which is privileged or confidential.
Section IV--Definitions

For the purpose of this exenption

(a) " Accunulation Units'' nmean the units of interest into which
equity participation in the Separate Account is divided during the
accumul ati on phase of the annuity contracts prior to retirenment by a
Partici pant. Seed Money Units, as defined in Section IV(k) bel ow, and
Liquidity Units, as defined in Section IV(g) below, are Accunul ation
Units.

(b) “"Affiliate'' or "“Affiliates'' of TIAA include(s):

(1) Any person directly or indirectly, through one or nore
i nternedi aries, controlling, controlled by or under conmon control wth
TI AA.
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(2) Any officer, director, or enployee of TIAA or of a person
described in paragraph (b)(1) of Section IV, and

(3) Any partnership in which TIAA is a partner

(c) “"Control'' means the power to exercise a controlling influence
over the managenment or policies of a person other than an individual

(d) “"Cash Flow' nmeans: (1) The sumof: (a) Incone received by the
Separate Account frominvestments (including dividends and/or interest
fromnon-real estate investnents, and net operating incone, |ess
paynment of capital expenditures and changes in reserves for capita
expendi tures, fromequity real estate investnents); and (b) Partici pant
and Plan contributions (including transfers to the Separate Account)
M NUS (2) the sumof: (a) Separate Account expense charges (including
i nvestment and admi ni strative expenses for nortality and expense
guarantees); and (b) any redenption of Seed Money Units at fair market
val ue.

(e) “"Fiduciary'' or "“Fiduciaries'' nean(s) the individua
fiduciary or fiduciaries acting on behalf of each of the Pl ans that
i nvest in the Separate Account.



(f) "~ Independent Fiduciary''--

(1) For purposes of this definition, an |Independent Fiduciary neans
a person who:

(A) Is not an Affiliate of TIAA

(B) Does not have an ownership interest in TIAA or its Affiliates;

(C© Is not a corporation or partnership in which TIAA or any of its
Affiliates has an ownership interest;

(D) I's not a Fiduciary with respect to any Pl an which parti ci pates
in the Separate Account;

(E) Has acknow edged in witing acceptance of fiduciary
responsibility; and

(F) Is either:

(i) A business organization which has at |east five (5) years of
experience with respect to conmercial real estate investnents or other
appropri ate experi ence;

(ii) Acommttee conprised of three to five individuals who each
have had at least five (5) years of experience with respect to
conmerci al real estate investnents or other appropriate experience; or

(iii) Acommttee conprised both of a business organization or
organi zati ons and i ndividual s having the qualifications described in
paragraphs (f)(1) (A) through (E) of Section IV above.

(2) For the purposes of the definition of |Independent Fiduciary, no
organi zation or individual may serve as |ndependent Fiduciary for the
Separate Account for any fiscal year, if the gross inconme received from
TIAA or its Affiliates by such organization or individual (or by any
partnership or corporation of which such organization or individual is
an officer, director, or 10 percent (10% or nore partner or
sharehol der) for that fiscal year exceeds 5 percent (5% of its or his
annual gross incone fromall sources for the prior fiscal year. If such
organi zation or individual had no incone for the prior fiscal year, the
5 percent (5% limtation is applied with reference to the fiscal year
i n which such organi zati on or individual serves as an |ndependent
Fi duci ary. The inconme limtation includes services rendered to the
Separate Account as |Independent Fiduciary, as described in this
exenpti on.

(3) No organi zation or individual who is an | ndependent Fiduciary,
and no partnership or corporation of which such organization or
i ndividual is an officer, director, or 10 percent (10% or nore partner
or sharehol der, during the period that such organization or individua
serves as an I ndependent Fiduciary and continuing for a period of six
(6) nonths after such organi zation or individual ceases to be an
| ndependent Fi duci ary, may

(A) Acquire any property fromor sell any property to TIAA its
Affiliates, TIAA' s General Account, or any separate account maintained
by TIAA or its Affiliates, including the Separate Account;

(B) Borrow any funds from or lend any funds to TIAA its
Affiliates, TIAA' s General Account, or any separate account maintained
by TIAA or its Affiliates, including the Separate Account;

(C) Participate in any joint venture with TIAA its Affiliates,

TI AA's CGeneral Account, or any separate account naintained by TIAA or
its Affiliates, including the Separate Account, or participate, either
al one or together with a joint venture partner, in the ownership of the
Properties with TIAA its Affiliates, TIAA s General Account, or any
separate account maintained by TIAA or its Affiliates, including the
Separ ate Account; or

(D) Negotiate any such transactions, described above in paragraph
(f)(3) (A through (C of Section IV.



(4) No Fiduciary of a Plan or Plan Sponsor which participates in
t he Separate Account or a designee of such Fiduciary, Plan Sponsor, or
Pl an may serve as the |Independent Fiduciary with respect to the
Separ ate Account.

(g) “"Liquidity Units'' nean Accumul ation Units, as defined in
Section |IV(a) above, that are purchased from Participants (or, if
applicable, fromthe Plans) who participate in the Separate Account by
TI AA's CGeneral Account, when the Cash Fl ow of the Separate Account, as
defi ned above in Section IV(d), and liquid investnments of the Separate
Account are insufficient, in order to guarantee liquidity for such
Participants (or, if applicable, for such Plans) who wish to w thdraw
or transfer funds fromthe Separate Account.

(h) " Plan or Plans'' nean(s) an enpl oyee benefit plan or enpl oyee
benefit plans (primarily participant-directed defined contribution
pl ans, but also sone defined benefit plans), qualified pursuant to
sections 401(a), 403(a), 403(b), 414(d) and 457(b) of the Code, as well
as any TIAA I RA and Tl AA SRA, as described, respectively, under section
408 and section 403(b) of the Code, which rmay participate in ownerships
of Units in the Separate Account and which are subject to section 406
of the Act and/or section 4975 of the Code.

(i) ~ " Properties'' nean the geographically dispersed retail and
office buildings, light industrial facilities, and residentia
apartnent space with good operating income (and such other Properties
that may be acquired pursuant to changes in the investment guidelines
for the Separate Account that are approved by the |Independent
Fi duci ary) which TI AA has acquired on behalf of the Participants (and,
if applicable, the Plans) that invest in the Separate Account.

(j) ~~Seed Money'' neans the total ampunt (not to exceed $100
mllion) actually contributed by TIAA's CGeneral Account to the Separate
Account for the purpose of acquiring Properties for the Separate
Account. Seed Money will be applied to purchase Accunul ation Units at
the fair market value of those Units at the tinme of purchase.

(k) ~ " Seed Money Units'' nean the Accumul ation Units, as defined in
Section IV(a) above, that are issued by the Separate Account to TIAA' s
Ceneral Account in exchange for Seed Money, as defined above in Section
IV(j), during the Start Up Period of the Separate Account.

(1) "~ Separate Account'' neans the real estate equity pool ed
separate account invested in by Participants (and, if applicable by
Pl ans), as described herein.

(m "~ "Start Up Period ' neans the period during which repaynent of
TI AA's CGeneral Account of Seed Mney, as defined in Section IV(j)
above, must be made on a fixed repaynment schedul e as approved by the
State of New York
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I nsurance Departnment (NYID). In this regard, the redenption of Seed
Money Units by TIAAwill begin on the earlier to occur of:

(1) Two (2) years fromthe date on which TIAA first opened the
Separate Account to Participants (and, if applicable, to Plans) for
payi ng premiuns to the Separate Account, or

(2) The date on which the value of the Separate Account first
reaches $200 nillion. Thereafter, at |east 20 percent (20% of the
origi nal nunber of Seed Money Units acquired by TIAA's CGeneral Account
fromthe contribution of Seed Money to the Separate Account are to be
redeened on predeterm ned dates in each year, as established by TIAA
for a period of five (5) years (at fair nmarket val ue based on the val ue



of Accunmul ation Units on the date of each redenption). The exercise of
any discretion by TIAA to accelerate the fixed repaynent schedul e
applicable to the redenption of Seed Money Units is subject to the
advance revi ew and approval of the Independent Fiduciary, and any such
acceleration will not be applied so as to prevent a redenption of Seed
Money Units scheduled to occur on any of the predeterm ned dates during
any year. The Start Up Period will expire when all the Seed Money Units
originally acquired by TIAA' s CGeneral Account fromthe contribution of
Seed Money to the Separate Account have been redeened by Tl AA

(n) " TIAA Pension Plans'' nean certain defined benefit and certain
defined contribution plans maintai ned by TI AA. Anong the defined
contribution plans maintained by TIAA are the TI AA Retirenment Pl an
which is tax-qualified under the Code, and the TI AA Tax-Deferred
Annuity Plan, which is a salary reduction annuity plan, pursuant to
section 403(b) of the Code. Participants in the TIAA Retirenment Plan
and the Tl AA Tax-Deferred Annuity Plan are permitted to invest in the
Separate Account.

(o) " Trigger Point'' nmeans the point, as established by the
| ndependent Fi duciary, at which TIAA's participation in the Separate
Account through the ownership of Liquidity Units is decreased with the
approval of or as required by the Independent Fiduciary, acting on
behal f of the Participants (and, if applicable, the Plans).

(p) “"Units'' nean the units of interest into which equity
participation in the Separate Account is divided.

(g) " "Wnd Down'' neans the period which begins on the date on
which TIAA notifies all Participants (and, if applicable, all Plans
i nvested in the Separate Account) that TIAA has decided to term nate
t he Separate Account and concludes on the date on which no Accumul ati on
Units are held by Participants (or, if applicable, by Plans).

EFFECTI VE DATE: The exenption is effective, as of Cctober 2, 1995, the
date the Separate Account was first opened to Participants and Pl ans
for investnent.

Witten Comrents

In the Notice, the Departnment invited all interested persons to
submit witten comments and requests for a hearing on the proposed
exenption within 45 days of the date of the publication of the Notice
in the Federal Register on April 4, 1996. All comrents and requests for
heari ng were due by May 20, 1996

During the comrent period, the Department received no requests for
heari ng. However, the Departnment did receive a comment letter fromthe
applicant, TIAA dated May 17, 1996. The comments from TI AA request ed
certain changes and clarifications to the conditions of the exenption
as proposed in the Notice, and certain amendnents whi ch, according to
TI AA, shoul d have been reflected in the SFR, as published in the Notice
in the Federal Register. TIAA' s comments on the conditions of the
exenption and the SFR are di scussed below in an order that corresponds
to the appearance of the relevant | anguage in the Noti ce.

1. Inits coment TIAA points out that throughout the Notice the
phrase, “"in the case of a contract between TIAA and a suppl enent al
retirement account (SRA) or an individual retirenent account (IRA),"’
is used to describe the relationship between Tl AA and any SRA or |RA
To reflect the fact that TIAA provides annuity products to
contract hol ders who are participants in such an SRA or an | RA, TIAA
requests that the phrase, "“in the case of a Tl AA suppl enenta



retirement annuity contract (SRA) or TIAA individual retirement annuity
contract (IRA),'' be substituted for all references throughout the
final exenption to the phrase quoted above whi ch appeared throughout
the Notice

The Departnent concurs with TIAA s requested change. Accordingly,
the Departnent has nodified the final exenption to reflect the change
inthe first instance where the phrase occurred in the operant |anguage
of the exenption; but, in order to avoid repeating the entire phrase,
t he Departnent has instead substituted the foll ow ng abbreviated
phrase, “"in the case of a TIAA SRA or a TIAA IRA '' subsequently. In
addi tion, the Departnent has nade changes in the | anguage of the
conditions of the exenption in order to be consistent, so that any
reference therein to an SRA or an IRAw Il nowbe to a TIAA SRA or a
TI AA | RA.

2. TIAA believes that a nodification to Section Ill(a) of the
exenption is necessary to take into account the fact that TIAA s own
pl ans have been and will be invested in the Separate Account. TIAA
appears to be concerned that the obligation of TIAA to purchase
Liquidity Units may anount to an extension of credit between TIAA and
its own plans and that such transaction would not be permitted under

the terns of condition Ill(a), as it appeared in the Notice. As a
result, TIAA requests that at the end of Section Ill(a) on page 15128
of the Notice, the parenthetical phrase, ““(other than the fiduciaries
of any TI AA Pension Plans, as defined in Section IV(n) below,"'"' be

i nserted before the sem -colon. TIAA al so requests that a simlar
change shoul d have been made to the SFR at the end of the second
sentence of the first paragraph of representation 14 on page 15138 of
the Notice

The Departnent concurs with TIAA's request for changes in the

| anguage of the conditions of Section Ill(a) of the exenption
Accordingly, the |l anguage of Section Ill(a) has been anended to read as
fol | ows:

The decision to elect to add the Separate Account as an
addi ti onal pension funding option for enpl oyee benefit plans (the
Plan or Plans), as defined in Section IV(h) bel ow, which invest in
t he Separate Account has been and is nade by the fiduciaries of such
Plans (the Fiduciary or Fiduciaries), as defined in Section |IV(e)
bel ow, or in the case of a contract between TIAA and a suppl enent al
retirement annuity contract (SRA) or an individual retirenent
annuity contract (IRA), the decision to elect to add the Separate
Account as an additional pension funding option to a TIAA SRA or a
TI AA | RA has been and is nade by the participant in such TI AA SRA or
TIAAIRA if the Fiduciaries of the Plans and the TI AA I RA and Tl AA
SRA participants are unrelated to TIAA and its affiliates (the
Affiliates or Affiliate), as defined in Section IV(b) bel ow, (other
than the fiduciaries of any TIAA Pension Plans, as defined in
Section 1V(n) bel ow).

However, the Department wi shes to note that as indicated in
footnote 9 on page 15132 of the Notice, TIAA represented inits
application for exenption that any acquisition of Units in the Separate
Account by enpl oyee benefit plans sponsored by TIAA would not violate
section 406(a) or 406(b) of the Act by reason of the statutory
exenption contained in section 408(b)(5) of the Act. To the extent that
the acquisition of Units in the Separate Account by plans sponsored by
TI AA
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does not satisfy the requirements of section 408(b)(5) of the Act, no
relief has been provided by the exenption for the participation by such
pl ans in the Separate Account.

3. TIAA has requested a nodification to the | anguage of Section
11 (c) of the exenption. In this regard, Section Ill(c), as set forth
on page 15128, colum 2 of the Notice read, in part,

Except as ot herw se specified bel owin paragraph (c)(10) of this
Section Ill, prior to investment of funds in the Separate Account by
any participant in a Plan (the Participant or Participants) (and, if
applicable, by any of the Plans) which participate in the Separate
Account, TIAA has furnished and will furnish to the Fiduciaries of
such Plans and, in the case of a contract between TIAA and a SRA or
an IRA, to the participant in such SRA or IRA the foll ow ng
i nf ormati on.

TI AA requests that the phrase, “~“or inmmediately following,'"' be
inserted after the words, "“prior to,'' and before the word,
““investnent,'' in the |anguage of Section Il11(c) above. TIAA asserts
that, as it has 1.8 mllion existing contractholders, it cannot provide
the information required in Section Il1(c), prior to a participant's
decision to invest in the Separate Account. In this regard, TIAA states
that, with sone exceptions, the information the Departnment requires
TI AA to disclose, pursuant to Section Ill(c), is included in the
prospectus for the Separate Account. In the event the prospectus is not
provided prior to investnent of funds in the Separate Account, TIAA
represents that it will provide this information i mediately foll ow ng
such investnment in accordance with the Federal securities rules
governi ng prospectus delivery. However, in the event this proposal was
not satisfactory to the Departnent, TIAA suggested as an alternative

that the introductory | anguage of Section Il1(c) be anended to conform
to the | anguage, as set forth in Section I11(c)(10). As such, the
i ntroductory | anguage of Section Il11(c), as proposed in the alternative

by TIAA, would read as foll ows:

Except as ot herw se specified bel owin paragraph (c)(10) of this
Section Ill, prior to investment of funds in the Separate Account by
any participant in a Plan (the Participant or Participants) (and, if
applicable, by any of the Plans) which participate in the Separate
Account, TIAA has furnished and will furnish to the Fiduciaries of
such Plans to the sponsors of any TIAA SRA, and to the participants
in any TIAAIRA the follow ng information:

Wth respect to the timng of disclosures, the Departnent believes
that the information required to be provided by TIAA pursuant to
Section Il11(c) of the exenption, is fundanental to the maki ng of
i nfornmed i nvestnent decisions and shoul d be furnished to certain
parties by TIAA prior to investment of funds in the Separate Account by
investors. In this regard, the Department points out that TIAA on page
30 of its application for exenption and again on page 2 of Exhibit Ato
such application, represented that the timng of disclosures to
Fi duci aries of the Plans, Plan Sponsors, and in the case of a TIAA SRA
or TIAAIRA to the Participants of such TIAA SRA and Tl AA | RA woul d
occur prior to the investrment of funds in the Separate Account by any



participants (and, if applicable, by any plans).

The Departnent concurs with the alternative | anguage proposed by
TI AA. Accordingly, the | anguage of Section Il11(c) has been anmended to
read as above.

4. As discussed in paragraph three (3) above, pursuant to Section
[11(c), TIAA nmust provide certain disclosures about the Separate
Account to certain investors prior to their investing in the Separate
Account. In this regard, the Departnment required in Section Il11(c)(1),
as set forth on page 15128, columm 2 of the Notice, that TIAA provide
to such parties, anong other information, the follow ng itens:

a copy of the nost recent prospectus for the Separate Account, the
nost recent quarterly and other financial reports for the Separate
Account filed with the Securities and Exchange Conm ssion (SEC), and
the nost recent copy of any suppl enental schedul e of information
publications, or ancillary materials which have been made avail abl e
to Pl an Sponsors or Participants invested in the Separate Account.

Further, pursuant to Section I11(c)(8), as set forth on page 15128,
colum 2 of the Notice, the Department required TIAA to provide such
parties with:

copi es of the nost recent reports on the Separate Account, including
but not limted to information relating [sic.] the value of units in
the Separate Account (the Units), as defined in Section |IV(p) bel ow
and the quarterly return for the Separate Account, and the nost
recent quarterly updates of the valuation of the Separate Account
(including a list of the holdings of the Separate Account during the
peri od).

TI AA requests that Section I11(c)(1) be anended such that only a
copy of the nost recent prospectus for the Separate Account be required
to be disclosed. In this regard, TIAA represents that, as required by
t he amended introductory | anguage in Section Il1(c), it has provided
and will continue to provide a copy of the prospectus for the Separate
Account to the Fiduciaries of Plans, to the sponsors of any TIAA SRA
and to the participants in any TIAA I RA which invest in the Separate
Account. TIAA represents that the prospectus is updated annually and
contains detailed audited financial information concerning the Separate
Account and detail ed disclosure concerning its operations and
i nvest ment objectives. Further, TIAA represents that it has nade and
wi Il make available unit value information and quarterly return
information for the Separate Account via a toll-free tel ephone nunber
that can be accessed at any time. In addition, TlIAA represents that,
upon request, it has provided and will provide copies of quarterly and
other financial reports filed with the SEC. TIAA believes that its
approach provi des superior disclosure at a substantial cost savings
whi ch benefits the Participants (and, if applicable, the Plans) which
participate in the Separate Account, and is essential for the Separate
Account to be cost-effective.

The Departnent concurs, in part, with TIAA s requested
nodi fications to the disclosure requirenents of Section I11(c)(1) and
(c)(8), as set forth in the Notice. However, the Department believes
that, any prospective investor who wi shes to receive the information
whi ch was described in the deleted portion of Section Il11(c)(1) should
be able to request that TIAA provide such information, pursuant to
Section I11(c)(9) of the exenption. Further, the Department believes



that any investor interested in investing in the Separate Account
shoul d be able to request additional information fromTIAA which is
reasonably available. This is consistent with the provisions of Section
[11(d)(4) which permt a Fiduciary of a Plan which is invested in the
Separate Account and a participant in a TIAA SRA or an TI AA | RA which
is invested in the Separate Account to request simlar information from
TIAA. In this regard, the Departnment wi shes to nmake clear that the
phrase, "~“any other reasonably available information,'' as set forth in
Section 111(c)(9), includes, but is not limted to, copies of the nost
recent quarterly and other financial reports for the Separate Account
filed with the SEC, or the supplenental schedul es of information
publications, or ancillary materials which have been nmade available to
Fi duci aries of the Plan, to Plan Sponsors, or to Participants who are

i nvested in the Separate Account. Accordingly, the Departnent has

nodi fied the language in Section I11(c)(9) by inserting between the
word, ““information,'' and the word, "~ “which,'' the follow ng

par ent heti cal phrase,

(including but not limted to, a copy of the nbst recent quarterly
and other financial reports for the Separate Account filed with
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the Securities and Exchange Comm ssion (SEC), and the npbst recent
copy of any suppl emental schedul es of information, publications, or
ancillary materials which have been made avail abl e to Fiduciaries of
the Plan or to the sponsors of the plans (the Plan Sponsor or the
Pl an Sponsors) or to Participants invested in the Separate Account).

Wth respect to Section I11(c)(8), the Department concurs with
TIAA' s request to delete Section I111(c)(8), as set forth on page 15128,
colum 2 of the Notice. However, the Departnment notes that TIAA has
al ready agreed to make such information available daily via a toll-free
t el ephone nunmber to any Fiduciary of a Plan and to any participant in a
TIAA SRA or a TIAAIRA who is already invested in the Separate Account,
pursuant to Section I11(d)(1) and (d)(2), as set forth in the Notice on
page 15129, colums 1-2. Accordingly, the Departnent has nodified
Section I11(c)(8) to read as follows, “"the toll-free tel ephone nunber
by which information relating to the value of the units in the Separate
Account (the Units) and information concerning the quarterly return of
the Separate Account is nmade available daily."’

5. TIAA subnmitted conments with respect to Section I11(c)(10).
Section I11(c)(10) requires that TIAA provide copies of the Notice and
copies of the granted final exenption (the Grant) to certain parties
within a prescribed period of tinme. TIAA requested nodification of the
requi rements of Section I11(c)(10), such that the Notice and G ant need
not be supplied to prospective investors in the Separate Account 30
days prior to their investnent. TIAA believes that requiring the
prospective investors to wait 30 days after receiving a copy of the
Notice and Grant would unduly interrupt investnment in the Separate
Account. Further, TIAA nmaintains that it would be inpractical and
costly for TIAAto admnister a 30 day waiting period, particularly
with respect to participants in TIAA IRAs who are allowed to sel ect
ot her allocation options inmedi ately upon enroll nment.

Al t hough the Department notes that TIAA on page 31 of its
application for exenption, represented that it would provide a copy of
the Notice and a copy of the Gant to Plan Fiduciaries and Pl an



Sponsors, at |least 30 days prior to investnment in the Separate Account,
the Departnent concurs with TIAA' s request, and accordingly, has

del eted the 30 day requirenent from Section I11(c)(10) for those

i nvestors who invest in the Separate Account after the date of the

G ant .

In addition, with respect to the requirenments inposed by Section
[11(c)(10), TIAA was concerned that investors who invested after
publication of the Notice but before publication of the Gant received
i nconsistent treatnment with respect to the receipt of a copy of the
Notice. In this regard, Section Il11(c)(10), as proposed, required
delivery of a copy of the Notice, upon publication of the Notice, to
certain parties who were at that tine invested in the Separate Account;
but, did not specify, when or if, those parties who invested in the
Separ at e Account subsequent to the publication of the Notice had to
receive a copy of the Notice. TlIAA requested that the Departnent nodify
Section 111(c)(10), such that investors who invested after the
publication of the Notice but before the publication of the G ant,
receive a copy of the Notice inmmediately follow ng their investnent,
and receive a copy of the Grant, upon publication of the Gant in the
Federal Register. The Department concurs and has nodified the | anguage
of Section I11(c)(10) accordingly.

6. In Section 111(d)(1) on page 15129 of the Notice, in the line 5,
after the word, ““Participants,'' TIAA suggests that the parenthetica
phrase, "~ (or, if applicable, to the Plans),'' be added to the sentence
whi ch should read, as foll ows:

information relating to the value of the Units in the Separate
Account to be available daily over a toll-free tel ephone nunmber and/
or to be distributed in witing to Participants (or, if applicable,
to the Plans) in the Separate Account in quarterly confirmation
statements within five (5) to ten (10) days after the end of each
cal endar quarter.

Further, TIAA suggests that the same parenthetical phrase should be
inserted after the word, "~ Participants,'' inline 5 in Section
[11(d)(2) on page 15129 of the Notice, such that the sentence shoul d
read as foll ows:

i nformati on concerning the quarterly return of the Separate Account
to be available daily over a toll-free tel ephone nunber and/or to be
distributed in witing to Participants (or, if applicable, to the
Plans) in the Separate Account in quarterly confirmation statenents
within five (5 to ten (10) days after the end of each cal endar
quarter.

The Departnent concurs.

7. In Section 111(g), as set forth in the Notice on page 15130,
colum 1, lines 7 and 8, TIAA requests that the Departnment delete the
italicized phrase ~“has advanced and'' fromthe foll owi ng sentence:

The |iquidation of any Accurul ation Units held by a Parti ci pant
or participating Plan, for which a wi thdrawal request is pending
has not been and will not be del ayed by reason of the redenption of
Seed Money Units held by TIAA, and Tl AA has advanced and [ enphasis
added] will always advance funds by purchasing Liquidity Units to
fund the withdrawal requests of Participants or Plans on a tinely
basi s.



TI AA believes that this change is necessary, because to date TI AA has
not had to advance funds by purchasing Liquidity Units. The Depart nent
concurs.

8. TIAA requests that representation 12, as it appeared in the SFR
shoul d have been stated differently. In this regard, in representation
12, as set forth on page 15137 of the Notice, colum 3, the first
sentence of the last full paragraph, reads as foll ows:

Prior to investing in the Separate Account, it is represented
that each prospective participant (and, if applicable, each
fiduciary of prospective participating plans) has been and will be
provided with information regarding the role of the |Independent
Fiduciary with respect to the Separate Account and has been and wl|
be advised of the identity of the party appointed to serve as the
| ndependent Fi duci ary.

TI AA requests that the phrase, " [P]rior to investing in the Separate
Account,'' at the begi nning of this paragraph shoul d have been del eted,
and the word, ""it,'" should have been capitalized as the beginning of
the sentence. In addition, TIAA requests that on line 5 and on line 9
of the sane paragraph, the word, ~“and'' shoul d have been del eted, and
the word, ““or,'' should have been substituted follow ng the words,

" has been.'

The Departnent does not concur with TIAA in the changes that have
been requested to representation 12 of the SFR In the opinion of the
Departnment, investors who are interested in investing in the Separate
Account rnust be provided, prior to investing in such account, wth
di scl osure of the identity of the Independent Fiduciary and the role of
such fiduciary with respect to the Separate Account. In this regard,
the Departnent notes that on page 15 of its application for exenption
TI AA made the foll owi ng representation

Each Participant (and, as applicable, each Participating Plan)
will be informed of the appointnment of the Independent Fiduciary. A
decision by a Plan fiduciary or a Plan Sponsor on behalf of a Plan
to elect to add the Real Estate Separate Account as an additiona
pensi on funding option, and to participate in the Account, after
full disclosure by TIAA will constitute approval and acceptance by
the Plan fiduciary or Plan sponsor of the |Independent Fiduciary.
Simlarly, a decision by a Tl AA SRA contracthol der or by a TIAA IRA
contracthol der to elect to add the Real Estate Separate Account as
an addi tional pension funding option, after full disclosure by TIAA
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wi Il constitute approval and acceptance by such a contracthol der of
t he I ndependent Fiduciary. (A decision by a Participant in such a
Plan to invest in the Account, after full disclosure by TIAA wll
constitute approval and acceptance by the Participant of the

| ndependent Fi duci ary.)

Accordingly, the Departnent does not agree that changes to the SFR as
requested by TIAA are nerited.

9. TIAA has requested that representation 14, as set forth in the
SFR at page 15138, columm 3 of the Notice, should have been stated
differently. In this regard, TIAA requests that the italicized phrase



in the quotation bel ow shoul d have been del eted fromrepresentation 14.
The | anguage of the first paragraph of representation 14 reads as
fol | ows:

It is represented that during the operation of the Separate
Account, no menber of the Board of Trustees of TIAA or of CREF has
had or will have a role in the selection of the Separate Account as
a funding vehicle for any of the Plans or has served or will serve
as a Fiduciary to any Plan participating in TIAA investnent funding
options [enphasis added]. In this regard, Fiduciaries of the Plans
unrelated to TIAA, or in the case of an SRA or an I RA, participants
unrel ated to TI AA who participate in such SRA or I RA have nmade and
wi Il make the decision to invest in the Separate Account.

Speci fically, TIAA does not w sh any nenber of the Board of
Trustees of TIAA or of CREF to be prohibited, either currently or in
the future, fromserving as a fiduciary to any of the Plans. The
Depart ment concurs.

In the event a nenber of the Board of Trustees of TIAA or of CREF
does serve as a fiduciary to a Plan, TIAA represented in its conment
that such nenber will not play a role in such Plan's considerati on and
sel ection of the Separate Account as a funding vehicle for the Plan. In
this regard, TIAA stated, on page 10 of Exhibit A of its application
for exenption, that:

In the event that any menber of the TIAA Board or the CREF Board
al so serves in a fiduciary capacity to an ERI SA-covered pl an, such
person will recuse hinself or herself fromany and all fiduciary
decisions related to the Real Estate Separate Account, including the
decision to add the Real Estate Separate Account as a funding option
to his or her plan.

The Departnent concurs.

10. TIAA has requested that representation 14, as set forth in the
SFR at the bottom of page 15139, colum 1 in the Notice, should have
been stated differently. Specifically, TIAA requests that the
underlined phrase in the sentence quoted bel ow shoul d have been del et ed
fromthe SFR In this regard, the fourth Iine of representation 14,
reads as foll ows:

Further, TIAA has published and [enphasis added] will publish in
a TIAA publication, which is provided at |east quarterly to all Plan
Sponsors and Fiduciaries of the Plans, a witten notice that the
quarterly financial reports (including the list of Properties and
their current values) are avail able on request.

The Departnent concurs that TIAA s requested change shoul d have
been reflected in the SFR Further, in a letter dated Cctober 5, 1995
TI AA represented that it would al so publish a toll-free tel ephone
nunber, whi ch woul d enabl e Pl an Sponsors and Fi duci aries of the Plans
to easily get pronmpt delivery of such quarterly financial reports. The
Departnment believes that it is necessary for Plan Sponsors and
Fi duci aries of the Plans to receive such periodic notification of the
availability of quarterly financial reports and to be rem nded of the
toll-free tel ephone nunber, in order to request and receive copies of
such financial reports from Tl AA. Accordingly, the Departnment has added
a new subparagraph five (5) to Section Il11(d). In this regard, Section



I11(d)(5) reads, as follows,

a witten notification that quarterly financial reports (including
the list of Properties and their current values) are avail abl e upon
request and a witten disclosure of the toll-free tel ephone nunber
by which Plan Fiduciaries and Pl an Sponsors may request delivery of
such quarterly financial reports will be provided by TIAAin a
publication sent to all Plan Fiduciaries and all Plan Sponsors of
the Pl ans, beginning after the end of the first cal endar quarter
after the Gant is published in the Federal Register and continuing
at least quarterly thereafter.

In order to integrate this new Section I11(d)(5) into the nunbering
system of the exenption, the Departnent has deleted the word, " "and,'
after the sem-colon in Section I11(d)(3) and has added the word,
““and,'' after the sem-colon at the end of Section I11(d)(4).

11. The Departnent acknow edges and incorporates by reference such
other clarifications requested by the applicant to the information
contained in the SFR For further discussion regarding the applicant's
conments, interested persons are encouraged to obtain a copy of the
exenption application file (D-9915) which is available in the Public
Docunents Room of the Pension and Wl fare Benefits Adm nistration, US.
Department of Labor, Room N-5638, 200 Constitution Avenue, N W,

Washi ngton, D.C. 20210.

After full consideration and review of the entire record, including
the witten comments filed by the applicant, the Departnent has
determ ned to grant the exenption, as nodified and clarified above.
Conments submitted by the applicant to the Departnment have been
i ncl uded as part of the public record of the exenption application. The
conplete application file, including all supplenental subm ssions
recei ved by the Department, is available for public inspection in the
Publ i ¢ Docunments Room of the Pension Welfare Benefits Adm nistration
Room N-5638, U.S. Departnent of Labor, 200 Constitution Avenue N W,
Washi ngton, D.C. 20210.

For a conplete statenment of the facts and representations
supporting the Departnment's decision to grant this exenption refer to
the Notice published on Thursday, April 4, 1996, 60 FR 15128.

FOR FURTHER | NFORMVATI ON CONTACT: Angel ena C. Le Bl anc of the
Departnment, tel ephone (202) 219-8883. (This is not a toll-free nunber.)



